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This project is funded by the European Union 

 

MISSION REPORT 1.4 

 

TERMS OF REFERENCE FOR THE ACTIVITY:  

1.4. P CARRYING OUT A ROUND TABLE TO DISCUSS RECOMMENDATIONS 

REGARDING CHANGES TO THE LEGAL FRAMEWORK GOVERNING THE 

ACTIVITIES OF THE OMBUDSPERSON  ROJECT INFORMATION  
1.1.Twinning Number: UA/47b 

1.2.Title: Implementation of the best European practices with the aim of strengthening the 

institutional capacity of the Apparatus of the Ukrainian Parliament Commissioner for 

Human Rights to protect human rights and freedoms (Apparatus) 

1.3.Beneficiary Country: Ukraine 

1.4.Member States: Lithuania/Austria 

1 ACTIVITY INFORMATION.  

2.1. Activity No and Title: 1.4. Carrying out a round table to discuss recommendations 

regarding changes to the legal framework governing the activities of the Ombudsperson  

2.2. Start date: 2017-08-01 and end date of the Activity: 2017-09-30 
2.3. Experts of the Activity :  

Experts:  

1. Ms. Jurgita Pauģaitǟ-Kulvinskienǟ (key expert); Law Institute of Lithuania; 2017.09.25-29. 

2. Ms. Salvija Kavalne, Law Institute of Lithuania; 2017.09.25-29. 

3. Ms. Audronǟ Gedmintaitǟ; Supreme Administrative Court of Lithuania (via Law Institute 

of Lithuania) ï 2017.09.25-29. 

4. Mr. Gintaras Kryģeviļius; Supreme Administrative Court of Lithuania (via Law Institute 

of Lithuania); 2017.09.25-29. 

5. Mr. Tomas Davulis; Vilnius University; 2017.09.25-29. 

6. Mr. Hannes Tretter; Ludwig Boltzmann Institute of Human Rights; 2017.09.25-29. 

 

2.4. Tasks and description of the Activity:  

I. Carrying out a round table to discuss recommendations regarding changes to the 

legal framework governing the activities of the Ombudsperson 

 

The RTA in close cooperation with the key expert and designated members of the Ukrainian 

Ombudsperson office will organize a round table to discuss the existing regulatory and legal 

framework governing the activities of the Ombudsperson, experts' findings, best European 

and international experience and expert recommendations in that field and the need for 

possible changes. 
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Planned duration of the round table: 2 day event. On the first day of the round table experts 

will present their findings and recommendations for the representatives of the Ukrainian 

Ombudsperson office, members of the Advisory Council under the Commissioner for Human 

Rights and members of the Expert Groups established by the Advisory Council. On the 

second day of the round table experts will discuss their findings and recommendations with 

representatives of the relevant Parliamentary Committees responsible for human rights, 

representatives from various governmental institutions like the Ministry of Justice, 

representatives of civil society and media, representatives of other European and international 

projects carrying out various activities in the human rights and justice area such as the EU 

Project ñSupport to Justice Sector Reforms in Ukraineò, international donor agencies active 

in the Ukraine, etc. Participants at the round table event will include the RTA, the Key expert 

and other STEs.  A detailed list of inviteesô fort both days will be prepared in cooperation 

with the Ombudspersonôs office. During the discussion, the minutes will be kept and 

delivered to the pool of experts for the final drafting of amendments to organisational legal 

acts regulating activities of the Apparatus.  

 

3. ACTIVITY RESULTS  

3.1. Results achieved:  Round table discussions regarding the recommendations on proposed 

changes to the legal framework governing the activities of the Ombudsperson were 

organised. 

 3.2. Documents delivered: Agendas of the round table; list of participants; minutes (till 

October 10, 2017). 

 

Annex 1:  

Agenda of Discussion of 27 September 2017. Presentation of the Recommendations 

regarding Changes to the Legal Framework governing the Activities of the Ombudsperson. 

Agenda of Round table of 28 September 2017. Strengthening the Ukrainian Ombudsperson 

Institution:  Recommendations regarding Changes to the Legal Framework Governing the 

Activities of the Ombudsperson. 

Annex 2: Speeches regarding the Recommendations on Proposed Changes to the Legal 

Framework governing the Activities of the Ombudsperson  

Annex 3: Presentation slides. 

Annex 4:  

Minutes of 27 September 2017. Discussion. Presentation of the Recommendations 

regarding Changes to the Legal Framework governing the Activities of the 

Ombudsperson. 

Minutes of 28 September 2017. Round table. Strengthening the Ukrainian 

Ombudsperson Institution:  Recommendations regarding Changes to the Legal 

Framework Governing the Activities of the Ombudsperson. 

Annex 5: Summarized Contributions and Feedback received regarding the 

Recommendations aimed at Bringing the National Regulatory and Legal Framework in 

accordance with the Best EU Practices in the Human Rights Area. 
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Annex 6: Revised version of Recommendations aimed at Bringing the National 

Regulatory and Legal Framework in accordance with the Best EU Practices in the 

Human Rights Area, as presented in Activity 1.3. 

  

Date: 3.11.2017   

Expert:  Jurgita Pauģaitǟ-Kulvinskienǟ   
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ANNEX 1 Agendas 

(1) Agenda of the Discussion, 27 September 2017.  

Presentation of the Recommendations regarding Changes to the Legal Framework 

governing the Activities of the Ombudsperson. 

 

 

              
 

 

European Neighbourhood Instrument 

Twinning project No. EuropeAid/137673/DD/ACT/UA 

 

Implementation of the best European practices with the aim of strengthening the institutional capacity 

of the Apparatus of the Ukrainian Parliament Commissioner for Human Rights to protect human 

rights and freedoms (Apparatus) 

 

 

PRESENTATION OF THE RECOMMENDATIONS REGARDING CHANGES TO THE 

LEGAL FRAMEWORK GOVERNING THE ACTIVITIES OF THE OMBUDSPERSON  

 

Discussion 

 

 

27 September 2017 

Secretariat of the Ukrainian Parliament Commissioner for Human Rights, 4
th
 floor 

 21/8 Instytutska Street, Kyiv, Ukraine 

 

Agenda  

 

Hour Topics, speakers 

 

10.00 ï 10.15 Welcome address 

 

Ms. Olena Smirnova - BC Project Leader, Deputy Head of Apparatus of the 

Commissioner for Human Rights 

Ms. Auġra Rauliļkytǟ - Resident Twinning Adviser 

 

10.15 -11.30 Presentation of recommendations aimed at bringing national regulatory and legal 

framework in accordance with best EU practices in the human rights area 

 

Recommendations on the role of the Ombudsperson as a promoter of good 

administration 

Ms. Jurgita Pauģaitǟ-Kulvinskienǟ, Director of the Law Institute of Lithuania 

 

Recommendations on legal status of the Ombudsperson (appointment, immunity, 

social guarantees, dismissal) 

Ms. Audronǟ Gedmintaitǟ, Director of the Court Practice Department of the Supreme 
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Administrative Court of Lithuania  

 

Recommendations on effective implementation of the mandate: strengthening 

administrative procedure  and participation in legislative process 

Ms. Salvija Kavalnǟ, Senior Specialist of the Law Institute of Lithuania 

 

Recommendations on mandate of the Ombudsperson vis- -̈vis Judiciary 

Mr. Gintaras Kryģeviļius, President of the Supreme Administrative Court of Lithuania  

 

Recommendations on mandate of the Ombudsperson in the sphere of 

antidiscrimination  

Mr. Tomas Davulis, Professor, Dean of the Faculty of Law of the Vilnius University 

 

Recommendations on special mandate of Ombudsperson regarding freedom of 

information and right to data protection  

Mr. Hannes Tretter , Director of the Ludwig Boltzmann Institute of Human Rights 

 

11.30 ï 12.30 
 

Discussion 

 

12.30 ï 13.00  Closing remarks 

 

Ms. Olena Smirnova,  BC Project Leader, Deputy Head of Apparatus of the 

Commissioner for Human Rights 

Ms. Jurgita Pauģaitǟ-Kulvinskienǟ , Director of the Law Institute of Lithuania 

Ms. Auġra Rauliļkytǟ,  Resident Twinning Adviser  

 

13.00ï 13.30 
 

Buffet 
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(2) Agenda of the Round table, 28 September 2017.  

Strengthening the Ukrainian Ombudsperson Institution:  Recommendations regarding 

Changes to the Legal Framework Governing the Activities of the Ombudsperson. 

 

 

              
 

 
European Neighbourhood Instrument 

Twinning project No. EuropeAid/137673/DD/ACT/UA 

 

Implementation of the best European practices with the aim of strengthening the institutional capacity 

of the Apparatus of the Ukrainian Parliament Commissioner for Human Rights to protect human 

rights and freedoms (Apparatus) 

 

 

STRENGTHENING THE UKRAINIAN OMBUDSPERSON INSTITUTION:  

RECOMMENDATIONS REGARDING CHANGES TO THE LEGAL FRAMEWORK 

GOVERNING THE ACTIVITIES OF THE OMBUDSPERSON  

 

Round table 

 

 

28 September 2017 

Secretariat of the Ukrainian Parliament Commissioner for Human Rights, 4
th
 floor 

21/8 Instytutska Street, Kyiv, Ukraine 

 

Agenda 

 

Hour Topics, speakers 

 

10.00 ï 10.30 Welcome address 

 

Ms. Valeriya Lutkovska, Ukrainian Parliament Commissioner for Human Rights  

H.E. Hugues Mingarelli , Ambassador, Head of the Delegation of the European Union to 

Ukraine  

Mr. Hryhoriy Nemyria , Chairperson of the Committee on Human Rights, National 

Minorities and International Relations of the Parliament of Ukraine (TBC) 

Mr. Augustinas Normantas, Seimas Ombudsman, Head of the Seimas Ombudsmen's 

Office of the Republic of Lithuania 

10.30 -12.00 Presentation of recommendations aimed at bringing national regulatory and legal 

framework in accordance with best EU practices in the human rights area 

 

Recommendations on the role of the Ombudsperson as a promoter of good 

administration  

Ms. Jurgita Pauģaitǟ-Kulvinskienǟ, Director of the Law Institute of Lithuania 

 

Recommendations on legal status of the Ombudsperson (appointment, immunity, 
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social guarantees, dismissal) 

Ms. Audronǟ Gedmintaitǟ, Director of the Court Practice Department of the Supreme 

Administrative Court of Lithuania  

 

Recommendations on effective implementation of the mandate: strengthening 

administrative procedure  and participation in legislative process 

Ms. Salvija Kavalnǟ, Senior Specialist of the Law Institute of Lithuania 

 

Recommendations on mandate of the Ombudsperson vis- -̈vis Judiciary 

Mr. Gintaras Kryģeviļius, President of the Supreme Administrative Court of Lithuania  

 

Recommendations on mandate of the Ombudsperson in the sphere of 

antidiscrimination  

Mr. Tomas Davulis, Professor, Dean of the Faculty of Law of the Vilnius University 

 

Recommendations on special mandate of Ombudsperson regarding freedom of 

information and right to data protection  

Mr. Hannes Tretter , Director of the Ludwig Boltzmann Institute of Human Rights 

 

12.00 ï12.30 

 

Coffee break 

 

12.30 ï 13.00 Synergy of recommendations  

 

Ms. Svitlana Kolyshko, Human Rights Team Lead, Project Coordinator, UNDP project 

ñStrengthening Capacities of the Office of the Ombudspersonò 

 

Mr. Graham Sutton, Data Protection Expert of the Council of Europe, Joint Programme 

between the EU and the Council of Europe ñStrengthening the implementation of 

European human rights standards in Ukraineò  

 

Mr. Oleksandr Pavlichenko, Chairman of the Ukrainian Helsinki Human Rights Union 

 

13.00 ï 14.00 
 

Discussion 

 

14.00ï 14.15  Closing remarks 

 

Ms. Olena Smirnova, BC Project Leader, Deputy Head of Apparatus of the 

Commissioner for Human Rights 

Ms. Auġra Rauliļkytǟ, Resident Twinning Adviser  

 

14.15 ï 15.00 

 

Buffet  

 

Simultaneous interpretation will be provided. 
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ANNEX 2 Speeches 
 

 

   

 

 
 

This project is funded by the European Union 

 

EU Twinning Project No. UA/47b 

 ĂImplementation of the best European practices with the aim of strengthening the 

institutional capacity of the Apparatus of the Ukrainian Parliament Commissioner for 

Human Rights to protect human rights and freedoms (Apparatus)ñ 

 

SPEECHES REGARDING THE RE COMMENDATIONS ON PROPOSED 

CHANGES TO THE LEGAL F RAMEWORK GOVERNING THE ACTIVITIES OF 

THE OMBUDSPERSON 

 

Experts: 

1. Ms. Jurgita Pauģaitǟ-Kulvinskienǟ (key expert); Law Institute of Lithuania; 

2017.09.25-29. 

2. Ms. Salvija Kavalne, Law Institute of Lithuania; 2017.09.25-29. 

3. Ms. Audronǟ Gedmintaitǟ; Supreme Administrative Court of Lithuania (via Law 

Institute of Lithuania) ï 2017.09.25-29. 

4. Mr. Gintaras Kryģeviļius; Supreme Administrative Court of Lithuania (via Law 

Institute of Lithuania); 2017.09.25-29. 

5. Mr. Tomas Davulis; Vilnius University; 2017.09.25-29. 

6. Mr. Hannes Tretter; Ludwig Boltzmann Institute of Human Rights; 2017.09.25-29. 

 

 

 

 

 

 

 

 

Kyiv, October, 2017 
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Recommendations on the Legal Status of the Commissioner 

 

Dr. Audronǟ Gedmintaitǟ 

Head of the Judicial Research Department 

The Supreme Administrative Court of Lithuania (via Law Institute of Lithuania) 

 

Dear Colleagues, 

 

As you can see from the reports distributed today a great deal of progress has been achieved 

in order for the Commissioner to perform his duties with independence, flexibility and 

efficiency. Indeed, generally, the existing legal framework on the legal status of the 

Commissioner is in compliance with European and international standards. The status of the 

Commissioner is constitutionally defined and the legal framework offers key guarantees of 

independence to the Commissioner. Having said that, more can be and needs to be done. 

 

First of all, I shall map for you the recommendations I intend to cover. We propose that the 

current legal regulation shall be further improved, particularly with regard to the more 

effective appointment and dismissal procedures and stronger legal underpinning of 

guarantees to the staff of the institution. I am going to explore each of these questions in turn. 

 

My choice of this route results in essence from the established non-conformities of national 

law with European standards. I shall also address the issues raised by the Office during our 

meetings. We are grateful for the excellent cooperation with the staff, who were available for 

discussions and from whom we learnt a great deal. To say the least ï theory is, as usual, less 

informative than practice.  

 

I.  

 

The smooth functioning of the institution requires that the Commissioner is appointed on the 

grounds of merit, competence and experience in the sphere of human rights protection. The 

Law of the Commissioner grants rather wide opportunities to stand as a candidate and 

sufficiently clear steps of appointment procedure. Nevertheless, there are few aspects call for 

the improvement. 

 

First, the Law of the Commissioner lacks consistency in terms of what is assumed to be 

candidateôs good reputation. Even though it is established that the candidate shall possess 

high moral qualities, at the same time the law does not prevent a person with previous 

corruption record to stand as a candidate. Choosing a candidate from among persons that 

offer every requisite of independence, competence and merit shall be a decisive factor. 

Therefore, it is recommended to amend Article 5 of the Law of the Commissioner and to 

establish that only persons of good reputation and proof of no previous corruption may be 

nominated as candidates to the post of the Commissioner.  

 

It is also recommended to improve the current legal regulation by providing greater 

transparency in the nomination process. While there is no limit as to the number of 

candidates, it is not quite clear how the Chairman of Parliament or deputies reach out for the 

names of the best candidates. In our opinion, the civil society could be of help here. There is 

a number of ways to enhance the participation of civil society, which can be proposed having 

regard to the international practice (The Chairman may publicly call for nominations and set a time-limit 
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for their submission; It can be established that the representatives of the civil society should be invited to 

participate in the selection procedure for the purposes of identifying persons and making recommendations; 

One can discuss a step further such as to establish that at least one or two candidates shall be proposed 

according to the received applications from the public call). Regardless which particular form is 

chosen, the goal here is the same ï to enhance the transparency at the selection procedure 

inasmuch as possible. 

 

While discussing the recommendations on the appointment procedure, very recent changes to 

the laws shall not be overlooked. Currently, the Rules of Procedure of the Verkhovna Rada 

set out that the appointment of the Commissioner shall be adopted by an open vote. 

Nevertheless, the Law of the Commissioner has not been updated and it remains that the 

decision on the appointment of the Commissioner shall be adopted by secret voting. This 

manifest lack of consistency does nothing for legal certainty and brings no closer to the 

appointment of the new Head of the Institution. Under these circumstances, it is, without a 

doubt, recommended to amend the legal regulation in order to remove confusing provisions, 

which are set out in two legal acts both in force.  

 

In order to bring the national law closer to the international standards, legal rules regarding 

the number of votes required in the Parliament for a decision on appointment to be adopted 

shall be revised. The legal provisions laying down that the Commissioner is appointed by a 

simple majority of votes in the Parliament are not in line with the prevailing international 

standards. 

 

II.  

 

In discussing the legal status of the Commissioner, termination of the duties is also a key 

question. The existing legal grounds for termination and dismissal of the Commissioner lack 

precision. Special attention shall be given to the grounds which set out that the authority of 

the Commissioner ends where verdict of guilty of a court is adopted, and that the 

Commissioner is dismissed if he breaks the oath. In the context of international practice, the 

wording of these grounds is too open. These phrases do not exclude minor offences and 

constitute catch-all clauses. Accordingly, it is recommended to draft amendments to replace 

the terms with a more qualified wording and to clarify that only serious misconduct provides 

a legal basis to dismiss the Commissioner.  

 

In order to strengthen the total independence of the Commissioner, it is also proposed making 

the procedure of dismissal of the Commissioner more difficult. First, it is recommended to 

establish an increased majority to dismiss the Commissioner as provided for under 

international standards. Second, in order to guarantee transparency in the process of the 

dismissal of the Commissioner, it is also recommended providing for procedure that involves 

judiciary. Judiciary could be entitled to give an opinion on whether the Commissioner no 

longer fulfils the conditions required for the performance of his duties or is guilty of serious 

misconduct. Meanwhile, the final decision remains in the hands of the Parliament. 

 

III.  

 

The guarantees for the Commissioner do not end here and the report we are presenting today 

suggests further possible amendments, in terms of immunity, social guarantees and proper 

financing of the Institution. Without going into too much detail due to the limited time we 

have today, there is an important point to be made. Current legislation needs amendments not 
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only with regard to the guarantees of the Commissioner but also the personnel of the 

Institution. Two brief aspects merit further consideration: 

- It is suggested establishing in the law that the functional immunity is applied not only 

to the Commissioner but also to the personnel of the Institution; 

- Moreover, it is recommended to amend the wording of the existing legal regulation in 

a way that empowers the personnel. In this regard, the functions of the Secretariat 

shall be spelled out in a sufficiently precise manner in order to exclude the wrongful 

interpretation that it is only the Commissioner in his personal capacity, who is entitled 

to perform the functions of the Institution, and not the personnel.   

 

This is my last question. As I hope my route today has shown and underlined, the 

independence of the Commissioner is not a privilege but a guarantee that complaints of 

maladministration made by public authorities will be investigated by an independent and 

impartial institution.  
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The Mandate of the Commissioner vis- -̈vis Judiciary 

Gintaras Kryģeviļius 

President of the Supreme Administrative Court of Lithuania  

(via Law Institute of Lithuania)  

 

Normative Control 

1. Section XII of the Constitution (ñConstitutional Courtò) provides for the 

Commissioner a direct access to the Constitutional Court. He can apply to the 

Constitutional Court not only regarding the issues of constitutionality of laws and 

other legal acts. He is also entitled to request from the Constitutional Court the 

official interpretation of the relevant provisions of the Constitution; this right is 

particularly important to promote the progressive human rights standards ï to set the 

guidelines for the future legislation and to improve the existing practices by clarifying 

the constitutional standards. 

2. The legal regulation does not lay down any general criteria for cases when the 

constitutional submission shall be made and the Commissioner in this regard enjoys a 

wide margin of appreciation. There are also no legal provisions linking the legal 

remedy at issue with the procedures of monitoring of human rights protection or 

investigations based on individual complaints. In this regard, the following 

recommendations for the improvement of the existing legislation can be made. 

3. First, the limitation on the Commissionerôs right to apply to the Constitutional Court 

is not explicitly provided in the text of the Constitution of Ukraine. Nevertheless, two 

options shall be considered. The Constitution can be interpreted in the practice of 

the Constitutional Court by restricting the power of the Commissioner to apply to the 

Constitutional Court only to the issues falling within the competence of the 

Commissioner. This limitation could be also set out in the Law on the 

Constitutional Court of Ukraine or in the Law of the Commissioner. 

4. Second, the existing legal regulation does not provide for any precise time limit for 

the settlement of the constitutional justice cases by the Constitutional Court. More 

precisely, there is no time limit for the announcement of final acts of the Court 

(judgments and conclusions). This can create preconditions for the Court to continue 

the practice of unforeseeable announcement of final acts when these acts can be 

announced even a few years after the closure of the proceedings. To address this 

problem it could be proposed to establish a general time limit for the 

announcement of the final acts of the Constitutional Court of Ukraine in the 

proceedings.  

5. Third, no order of priority for hearing the cases is established in the Constitutional 

Court. Article 75(3) of the new Law on the Constitutional Court of Ukraine 

provides one month time limit for proceedings in certain most important cases 
(conclusions on constitutionality of draft amendments to the Constitution, requests of 

the President regarding specific acts of the Cabinet of Ministers and the cases referred 

by the Senate or Grand Chamber of the Court). It can be seen as a basis for certain 

prioritisation of hearings, but it does not include the submissions of the 

Commissioner or the cases involving systemic problems of human rights 

protection. Thus, it may also be recommended to supplement the new Law on the 

Constitutional Court  (or, as an alternative, the Regulations of the Court) with special 
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provisions regarding the priority of hearings and to include cases of systemic 

problems of human rights protection, which are submitted by the Commissioner.  

6. Normative control can be considered as a key task to the Commissioner and there is a 

number of positive developments over the past years on this matter. It allows stepping 

back a little from the ongoing individual complaints and thus solving legal issues in a 

systematic and broader way. Under these circumstances, in setting the future 

direction, it is proposed that the Commissioner should strengthen the dialogue 

not only with the Constitutional Court but also with administrative courts, which 

are entrusted with normative control of general legal acts. 

7. Currently, the Commissioner is entitled to apply to administrative courts in order to 

challenge normative (regulatory) legal acts if there is an interest of the person 

concerned in bringing proceedings. This is a model of so-called concrete judicial 

review of regulatory acts. However, the current legal regulation does not allow 

for an abstract judicial review of regulatory acts and does not confer a right to 

initiate this type of review on the Commissioner. Under these circumstances, it is 

recommended to establish that the Commissioner shall have a direct right to take 

action in order to challenge regulatory legal acts before administrative courts. 

However, the Commissionerôs right to challenge regulatory legal acts before 

administrative courts shall be limited to the issues falling directly into the competence 

of the institution. 

Defence of Public Interest 

8. As far as main principles relating to the Commissionerôs ability to initiate proceedings 

before a court are concerned, it is also proposed that the Commissioner could be 

entitled to apply to courts specifically in the cases regarding the defence of public 

interest. The objective of this proposal, together with a proposal regarding the review 

of regulatory acts, is to establish a complete legal framework for entitling the 

Commissioner to act independently, where revealed irregularities are considered to be 

of a systemic character.  

9. In determining the extent for the Commissionerôs right to apply to courts for 

defending public interest, one should ensure that the legal remedy of this kind is not 

duplicated by the duties of other state authorities. Therefore, the legal regulation 

shall establish a right and not a duty of the Commissioner to apply to courts in 

order to defend public interest where particular matter falls into the field of the 

competence of other state authorities and they are capable to defend the public 

interest efficiently on their own initiative. In no case the Commissioner shall 

replace administrative authorities, on which the duty to defend public interest is 

placed by law. Therefore, having established that certain legal proceedings are in 

progress and there is no pressing need to intervene as a third person into litigation, the 

Commissioner shall refuse to undertake remedies for the defence of public interest.  

10. The other possible area of activity regarding the defence of public interest is initiation 

of collective proceedings when the implementation of strategic goals regarding 

human rights protection clearly requires so.  

11. If the Commissioner opts to reinforce an active role in judicial matters, the possibility 

to appear as amicus curiae shall be formalized in the Law. The expertise knowledge 

of the Commissioner is in particularly relevant in cases regarding the defence of 

public interest. The right to defend public interest, which is also conferred on the 

courts, could be implemented more efficiently if the Commissioner is entitled to 
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intervene into the undergoing proceedings regarding the defence of public interest and 

to provide opinion regarding the matters under consideration.  

Legal Representation of Vulnerable Groups before Courts 

12. Currently, the Commissioner invests a lot in helping vulnerable people in order for 

them to access legal and judicial remedies. Nevertheless, it is proposed to revise this 

role for the following reasons. The Commissioner cannot act in isolation but it 

should also not replace the prosecutors, legal representatives or providers of 

state legal aid. Having regard to the fact that the state legal aid scheme is in place, 

there is no rationale for the Commissioner to act as a representative of the 

disadvantaged members of the society. Seeking to enhance the effectiveness of the 

Institution, it is recommended to remove an overlapping between Ukrainian legal 

aid system and Commissionerôs jurisdiction.  

Limited Intervention into Judicial Proceedings 

13. Ukraine undergoes significant judicial reform and this includes improving the 

functioning of competent bodies, which are entitled to assess the actions of judges or 

their inaction. Under these circumstances, it is essential that the Commissionerôs 

activities must be focused on the monitoring of the judiciary and the supervisory role 

shall be eventually withdrawn.  

14. It is a well-established international standard in Europe that the ombudspersons are 

prevented from intervening into judicial proceedings and, above all, questioning the 

soundness of court decisions. In a majority of cases in Europe, the ombudspersons are 

not authorized to initiate proceedings regarding the judicial role of courts. The 

existing legal regulation shall be revised to prevent any possibilities for interference 

into independence of judiciary. It means that the Commissioner could be given the 

power to make general recommendations about the functioning of the courts (as 

regards administration and management of the courts). Meanwhile, the power to 

interfere into individual proceedings shall be excluded or strictly limited. To this 

end, it is recommended to amend the legal provisions of the Law of the 

Commissioner. In this regard, excluding the right of the Commissioner to submit 

information for a disciplinary proceedings regarding the actions of judges of the 

Supreme Court of Ukraine and higher specialized courts on the basis of the Law 

 ̄192-VIII of 12.02.2015
1
 was a positive amendment.  

15. Regarding the procedural rights conferred on the Commissioner, which permit the 

Commissioner to intervene into any judicial proceedings, two approaches can be 

taken to address the issue:  

1. Restrictive approach concerning the supervision of judiciary shall mean a 

withdrawal of legal norms, which establish essentially unlimited possibility to 

intervene in any judicial proceedings.  

2. A less stringent approach would be to amend the legislation accordingly to 

enable the Commissioner to act within the sphere of judicial activities only in 

cases that raise issues affecting human rights and freedoms from a viewpoint 

of functioning of the courts or procedural law. In the latter case, it would be 

appropriate to establish a legal regulation that limits the Commissionerôs 

mandate to the supervision of judicial proceedings of undue delay or evident 

                                                 
1
  ʋ ɿʘʢʦʥʽ ʋʢʨʘʾʥʠ "ʇʨʦ ɺʠʱʫ ʨʘʜʫ ʶʩʪʠʮʽʾ". Online Access: http://zakon2.rada.gov.ua/laws/show/192-

19/paran470#n470. 

http://zakon2.rada.gov.ua/laws/show/22/98-%D0%B2%D1%80
http://zakon2.rada.gov.ua/laws/show/192-19/paran470#n470
http://zakon2.rada.gov.ua/laws/show/192-19/paran470#n470
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abuse of authority. This option is suggested bearing in mind the peculiarities 

of the initial model of the ombudspersonôs institution opted as suitable to 

Ukraine and having regard to the undergoing transitional period leading to 

completion of judicial reforms. 
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Recommendations on the Special Mandate of the Commissioner 

concerning the Right to Data Protection and Freedom of Information 

 

Hannes Tretter 

STE and Junior Project Leader 

 
A. Looking for a proper solution ï status quo or separate bodies? 

 

1. The Ukrainian Parliament Commissioner for Human Rights has been explicitly entrusted 

with the control over the observance of legislation on protection of personal data by Art 

22 of the Law on Personal Data Protection. Parliamentary control over the observance of 

the right to access to public information was explicitly made a competence of the 

Commissioner by Art 3 of the Law on Access to Public Information.  

 

2. The task of a data protection supervisor is not specifically focussed on the proper 

functioning of public administration and the judiciary; it is meant to deal with one 

specific aspect of modern life that is the automated processing of personal data wherever 

it applies, be it in the public or private sector. The means and procedures for executing the 

task of data protection supervision will therefore vary considerably from those used to 

safeguard good governance, particularly also concerning the way how infringements are 

to be prevented and/or sanctioned. 

 

3. Hence, in Ukraine the idea has been discussed repeatedly, whether the Commissionerôs 
functions targeted at promoting good administration should not be separated from the 

function of supervising data processing which has the purpose of safeguarding adherence 

to the right to data protection in all sectors, regardless of whether processing is taking 

place in the public or in the private sector. 

 

4. European examples show that the special tasks of a data protection supervisory authority 

ï sometimes combined with the function of supervising ñaccess to public informationò ï 

are entrusted to special institutions, which are not established as parliamentarian control 

organs but independent administrative bodies. In European Union law, a precise concept 

of their tasks and powers and consequently for their organisation has only recently been 

developed in Chapter VI of the General Data Protection Regulation which will come into 

force by May 25
th
 2018. These developments show that the trend goes towards 

establishing specialised organs because of the complexity of the problems involved in the 

protection of the individual against the dangers of electronic data processing. 
 

5. Under these circumstances, it is recommended to extract the tasks of a data protection 

supervisory authority from the present amount of tasks of the Parliamentary 

Commissioner for Human Rights and to establish a new independent data protection 

authority, guided by Chapter VI of the EU General Data Protection Regulation. 

 

6. The realization of this recommendation would require the following changes in the legal 

framework of Ukraine:  
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a. Establishing the data protection supervisory authority as an independent authority 

within the executive state power under the Ukrainian Constitution.  

b. Alteration of Art 22 para 1/1 and Art 23 of the Law on Protection of Personal Data 

and, consequently, of all provisions of the Law where the Commissioner is 

mentioned as competent authority. 

 

7. Should the recommendation to establish a new independent data protection authority be 

taken into consideration, also the competence to supervise access to information should 

be attributed in a new way. The task to take care of access to public information is 

sometimes combined with the function of a data protection supervisory authority. This is 

evidently a workable solution, taken on by several states in Europe and overseas. 

Therefore, if a new and specialized independent institution is created for the purpose of 

acting as data protection supervisory authority, it is also recommended to entrust it with 

the state control over the observance of the right to access to public information. 

 

B. What should be changed in the Ukrainian legal framework on data protection?  

 

8. The rules of European data protection law are presently spelt out in new forms, although 

upholding the well-established principles: In the EU the new General Data Protection 

Regulation will come into force on May 25
th
 of 2018, in the Council of Europe the 

modernisation of the Convention 108 has been finalised and awaits adoption. One of the 

goals mentioned in the EU-Ukraine Association Agreement is to bring data protection to 

adequacy level when compared to the highest European and international standards.  

9. The adaptation of the EU data protection regime will make it necessary to revise the 

Ukrainian legal framework. Apart from possibly establishing a new data protection 

authority it will be necessary to bring the substance of data protection law in line with the 

new EU data protection regime. Therefore, it is recommended to draft a new Law on the 

Protection of Personal Data. This would mean, in particular, to:  

a. revise definitions, e.g. the definition of ñpersonal dataò; 

b. join the provisions on the ñsubjects of relations connected to personal dataò (Art 

2 and 4) with the definitions in Art 2;  

c. abolish the concept of ñclassified informationò (Art 5): under European data 

protection standards all personal data are protected; they may be used only if, in a 

concrete case, an overriding legal interest in their use can be proved;  

d. abolish rules on a special access procedure for third parties (Art 16) ï an 

unimpeded and free access to personal data for authorities within their mandate 

(Art 19 para 4) does also not comply with European data protection standards; 

e. find a better structure for presenting the preconditions for processing in 

compliance with the law; 

f. bring the ñrights of the data subjectsò (Art 8) up to the latest standard, concerning 

terminology and content (e.g. concerning the ñright to informationò or the ñright 

to objectò and ñthe right to have data deletedò); 

g. list the special obligations of controllers
;
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h. the topic of certification (Art 42 and 43 GDPR) is not yet dealt with in the 

Ukrainian Law;  

i. the relationship between controller and processor should be regulated more 

extensively ï at present there is only Art 4 para 4 and 5; 

j. transborder data flow: provisions are missing on how a controller of personal data 

can provide ñrelevant guarantees of non-interference in private and family life of 

the personal data subjectò in case of transborder data flow ï contractual clauses 

and binding corporate rules should be mentioned and defined; 

k. the Law on Protection of Data does not contain any provisions on what is an 

infringement which triggers fines. 

 
C. What should be changed in the Law on Access to Public Information ? 

 

10. The right of access to information and/or official documents held by public authorities is 

recognised all over Europe as a self-standing right aimed at reinforcing transparency in 

the conduct of public affairs (see Art 10 ECHR, Art 11 and 42 EU FRC, Art 19 ICCPR, 

Regulation (EC) No. 1049/2001, CoE Convention on Access to Official Documents 

2009). States recognize that genuine advocacy of improved public administration and 

fight against corruption must entail transparency in the work of public authorities. The 

right to seek and receive information is also seen as an essential element of the right to 

freedom of expression, which encompasses the general right of the public to have access 

to information of public interest, the right of individuals to seek information that may 

affect their individual rights, and the right of the media to inform the public. 

11. In Ukraine, the right of access to information is regulated by the Law on Access to Public 

Information (in the following the ñLawò). It should be updated bringing it closer to 

European and international standards. Below, certain areas within the ambit of the Law 

are discussed in more detail offering recommendations as to possible improvements: 

¶ Commissionerôs tasks in relation to the right to access to public documents 

12. Under Art 17 para 1 of the Law, parliamentary control over the observance of human 

rights to access to information is carried out by the Commissioner. Under current legal 

regulation it is rather difficult to describe how the Commissionerôs powers in the field of 

access to public information relate to the competence of other state institutions, moreover, 

it was suggested to remove certain powers, which are now assigned to the Commissioner. 

13. This, in particular, relates to the Commissionerôs right to draw up a protocol in cases of 

breach of the right to access to public information. Protocols might result in 

administrative sanctions according to Art 188-40 of the Code of Administrative Offenses. 

This structure leads to an unusual mix of supervising and sanctioning power. Therefore, 

and first, the Commissioner should have the power to issue recommendations on the 

improvement of situation in the area of access to public information and, second, in case 

the recommendations are not fulfilled, the Commissioner should have the power to issue 

administrative sanctions. Accordingly, it is suggested that the right of the Commissioner 

to issue administrative protocols is removed from the Law. 

¶ Structure of the Ukrainian Law on Access to Public Information 

14. The structure of the Law could be improved. The Law starts with general provisions 

(Section I), then regulates procedure of access to public information (Section II), 
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while many definitions, beneficiaries and the scope of the law are contained only in 

Section III. This makes it hard to use and understand the Law why it should be re-

structured.  

15. It is recommended that the law starts by defining its purpose, principles, beneficiaries 

and scope of its application. Then the definitions should be presented. A special 

section could also be dedicated to the exceptions (when institutions may refuse access 

to a document: information with restricted access, like confidential/secret information, 

information on private issues which are covered by the right to privacy or data 

protection, etc. Later on, the law should continue with rules on submitting and 

processing applications to access to public documents and appeal procedure. 

¶ Reuse of public information 

16. The Law is very brief about the reuse of public information. Possible additions as to 

the legality of the reuse as well as issues on personal data protection which might 

demand for amendments of the Law could take into account the European Directive 

on Reuse of Public Sector Information (2013/37/EU). Necessary amendments could 

be incorporated as a separate section in the Law. 

¶ Means of providing access to information 

17. During the meetings, the representatives of the Commissioner mentioned that not all 

state institutions and bodies, especially in regions, have their own webpages. This is 

not in line with European trends, where having a webpage is often seen as a duty of 

state institutions. Having constantly updated webpages enable citizens to exercise 

their right to access to public information more properly and efficiently. 

18. Under these circumstances, it is recommended to supplement Art 5 of the Law by 

establishing a duty of state and municipal institutions and other bodies to have and 

regularly update their webpages. In addition, a separate legal act or an adapted Art 15 

of the Law could formulate the requirements for such webpages.  

¶ Time limit for consideration of requests for information 

19. According to Art 20 of the Law, the information processor shall give a response to the 

request for information no later than in the very short time of five working days from 

the date of the receipt of the request, while comparable EU law allows 15 working 

days, in exceptional cases twice as much. Thus, the Law should be amended in order 

to establish more reasonable time limits to handle requests for information. 

20. In order to reduce the number of access to information requests, a separate provision 

may state that in case the requested information is published online, a simple 

reference to it will be provided by the requested institution. 

¶ Costs of the provision of information 

21. Art 21 of the Law states that information upon request is provided free of charge. 

However, if the reply to the request for information involves making copies of 

documents in volume more than 10 pages, the requester shall reimburse the actual 

costs of copying and printing. It should be noted that such provision does not provide 

any possibility to refuse the repeated requests from the same subject and allows to 

receiving much more pages by submitting separate requests.  

¶ Limitations to access to information because of abuses of the right 



20 

 

22. In order to avoiding abuses of the right by submitting repeated requests, it is 

suggested to include in the Law a provision recommending to use the internet and 

other electronic resources to get the relevant information if available. 

23. Art 22 of the Law should be supplemented to allow authorities to decline to process 

requests that are frivolous or vexatious or when it is impossible to clearly identify the 

person submitting request. 
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ANNEX 3 Presentation Slides 

(1) Ombudsperson as a Promoter of Good Administration and Complaint Handling 

Procedure. Dr. Jurgita Pauģaitǟ-Kulvinskienǟ, Director of Law Institute of Lithuania 

 

5ǊΦ WǳǊƎƛǘŀ tŀǳȌŀƛǘŤ-YǳƭǾƛƴǎƪƛŜƴŤ

Director of Law Institute of Lithuania

Ombudsperson as a Promoter of Good Administration and 
Complaint Handling Procedure

 

How does the movement
of Ombudsperson
promote the right to the 
good administration?

 

ǐ1. International Developments

ǐ2. Practices across Europe

ǐ3. Hybridizationof functions of 
ombudsperson.

ǐ4. Proposals

CONTENT
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International Developments

ÅThe principle of good administration recently have been codified by 
Article 41 of the Charter of Fundamental Rights of the European Union 
and defines more detailed criteria in this context.

ÅInǎƻƳŜ ŎƻǳƴǘǊƛŜǎ ǘƘƛǎ ǇǊƻǾƛǎƛƻƴ ƛǎ ŜƛǘƘŜǊ ŦƻǊƳǳƭŀǘŜŘ ǇƻǎƛǘƛǾŜƭȅ ŀǎ άƎƻƻŘ 
ŀŘƳƛƴƛǎǘǊŀǘƛƻƴέ όCzech Republic, Latvia, SloveniaύΣ άŦŀƛǊ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴέ 
(Greeceύ ƻǊ άǎƻǳƴŘ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴέ όEstonia, Ireland), or negatively as 
άƳŀƭŀŘƳƛƴƛǎǘǊŀǘƛƻƴέ ƻǊ άōǳǊŜŀǳŎǊŀŎȅέ όLithuania).

ÅThe European Ombudsman applies this provision within the scope of his 
area of discretion and classifies the rejected behaviour as 
άƳŀƭŀŘƳƛƴƛǎǘǊŀǘƛƻƴέΦ 

 

Practices across Europe:
The first ombudsperson generation

ÅThe first ombudsperson 
generationis connected with 
legality or rule of law model. 

ÅOmbudsperson of this 
generation can control and 
assess whether bodies within 
their competence exercise their 
functions in compliance with 
the law. 

ÅThis model has its root in the 
19th century

ÅLars Augustin Mannerheim the 
first Swedishjustitieombudsman.

 

The second 
ombudsman 
generation

Å It is connected with the concept 
of good administration and was 
de facto created in Denmark 
after the Second World War.

Å The Danish Parliamentary 
Ombudsperson has become one 
of the most extensively copied 
ombudsperson models
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The third generation of ombudspersons

ÅThese generation is connected with regime changes and the 
transition to democracy in Southern Europe, in Eastern Europe and 
other non-democratic regimes around the world.

ÅThe outset of this ombudsperson generation can be placed at the 
end of the 1970s when ombudspersons were established in 
Portugal and in Spain.

ÅThis wave continued in the 1990s after the fall of the communist 
regimes in Eastern Europe

 

òHybridisationó of functions of 
ombudsperson.

ÅWhen the ombudspersons accept different 
functions or roles, this is often described as a 
hybridisation of ombudspersons.

 

ProposalNr. 1

ǐSupplement the legal provisionsof the Law of the Commissioner,
which describe the purposes of the parliamentary control
exercised by the Commissioner, and to include the additional
purpose in Article 3:ò8) to promote and protect apersonõsright to
good public administration thereby contributing to securing
human rights and freedoms and to supervise fulfilment by state
authorities of their duty to properlyservethepeopleó
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ProposalNr. 2

ÅIncorporate the right to good
administration into national
legislation, stating at least a
minimum standard, based on
definition in Article 41 of the
Charter of Fundamental Rights
of the EuropeanUnion.

 

ProposalNr. 3

ÅAdopt a Code of Good Administrative Behaviour, 
which provides guidance on practical steps towards 
greater effectiveness, transparency and 
accountability of the state authorities.

 

Mandate in handling individual complains

ǐThe mandate of the Ombudsperson in the administrative 
procedure in handling individual complaints is commonly 
described as falling within the procedural autonomy of national 
state. 

ǐWithin the existing legal framework, in choosing the legal tools for 
protection of human rights the Commissioner has been given 
flexibility and informality.

ǐThe legal framework is quite ambiguous in terms of what exactly 
happens after the Commissioner has decided to open the case on 
human rights violations and how it correlates with other powers of 
the Commissioner. 
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Proposalfor handling individual complaints Nr. 1

ÅTo simplify and harmonise legal rules for investigation of 
individual complaints. 

ÅPrincipal legal rules of administrative procedure shall be 
established in the Law of the Commissioner. Meanwhile, the rules 
of procedure set out in other laws shall be considered as special 
legislation (lex specialis) vis-̈ -vis the Law of the Commissioner 
only where particular reference is made in this Law. 

ÅIt is also recommended to exclude the Commissionerõs activities 
from the scope of the Code of Administrative Offences and the 
Law on the Citizensõ Appeals. 

 

Proposalfor handling individual complaints Nr. 2

ǐFor reasons of efficiency, it is also recommended to clarify the content and the scope of the 
provisions on investigation of individual complaints. Supplementing the legal regulation with 
the legal provisions concerning:

ǐA) the formal steps of submission of complaint and their requirements,

ǐB) extending the grounds for refusal to investigate particular complaints, 

ǐC) setting out appropriate time limits to investigate complaints, 

ǐD) developing good practice on the duty to state reasons are few measures, which could 
enhance the overall effectiveness of complaint handling.

 

Proposalfor handling individual complaints Nr. 3

ÅTypesof acts adopted by the Commissioner shall be revised. 
ÅThegeneral ruleςasa final act of investigation with a non-legally binding 

character. This characteristic (nature of recommendation) shall be 
established explicitly in the law. 
ÅIt is suggested to includein to the Lawof Commissionera special duty 

conferred on the public authority to inform the Commissioner about the 
measures taken to remedy the situation in due time.
ÅThespecialrule - regardingto the executive powers given to the 

Commissioner in special areas of law, it is recommended to foresee in the 
Law on Data Protection, the Law on Access to Public Information and the 
Law on Equal Opportunities the second type of final acts of the 
Commissioner following the investigation of individual complaints, i.e. 
legally binding administrative acts imposing legal
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άAs we mark the 60th 
anniversary of the 
Treaties of Rome, it is 
time for a united 
Europe of 27 to 
shape a vision for its 
ŦǳǘǳǊŜέJ. C. Juncker

Wehave an obligation 
to shape a vision for the 
harmonious mandate of 
Ombudsman person in 
Ukraine.

Teamof Twinning
Ombudsmanin Ukraine.

 

Thank you for your attention.
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(2) The Recommendations on the Legal Status of the Commissioner. Dr. Audronǟ 

Gedmintaitǟ, Head of the Judicial Research Department, The Supreme Administrative 

Court of Lithuania 

The Recommendations on the
Legal Status of the Commissioner

Dr.!ǳŘǊƻƴŤDŜŘƳƛƴǘŀƛǘŤ

Head of the Judicial Research Department

The Supreme Administrative Court of Lithuania

 

Map of the Recommendations

I. Appointment Procedure

Nomination, Participation of Civil Society, Voting

I. Termination of the Office

Grounds for Dismissal, Voting Procedure

I. Empowering the Personnel of the Commissioner

II. Presenting Activity Statements

 

Appointment Procedure ςNomination

(1) It is recommendedto establishthat
only persons of good reputation and
proof of no previouscorruptionmay be
nominatedas candidatesto the post of
the Commissioner.

ÅAs provided for under Article 5(2) of the Law,the
candidateshallpossesshighmoralqualities.

ÅArticle 5(5) of the Lawsetsout that a person,who
has been given an administrativepunishment for
corruption during the last year, shall not be
appointedasa Commissioner.

(2) It is recommendedto enhancethe
participation of civil society in
nominationprocess.

ÅThe Chairmanmay publicly call for nominations
andseta time-limit for their submission.

ÅIt can be establishedthat the representativesof
the civil societyshouldbe invited to participate in
the selection procedure for the purposes of
identifyingpersonsandmakingrecommendations.

ÅOnecandiscussa step further suchasto establish
that at least one or two candidates shall be
proposed according to the received applications
from the publiccall.
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Appointment Procedure ςVoting (1)

It is recommendedto amendthe legal regulation, in
terms of voting procedure, in order to remove
confusingand inconsistentprovisions,which are set
out in the Lawof the Commissionerand the Rulesof
Procedureof VerkhovnaRada.

Secret versus Open voting:

ÅArticle 208(7) of the Rulesof Procedureof the
Verkhovna Rada of Ukraine sets out that the
appointment of the Commissioner shall be
adopted by the VerkhovnaRadaby an open vote
(ˤ͔ͪͻ͍ͦͤ͊˾͊͒͊̂͟ ͙ͪ͊ͤ͝;˭͍͊ͦͤ͟͜1͒3.07.2017Ѕ
2136-VIII).

ÅAsprovidedfor underArticle5(1) of the Lawof the
Commissioner,the decisionon the appointmentof
the Commissionershall be adopted by secret
voting.

 

Appointment Procedure ςVoting (2)

It is recommendedto revisethe legal framework related to the number of votes
requiredin the Parliamentfor a decisionon appointmentto beadopted.

ÅAsnoted in the PACERecommendation1615(2003), for anyinstitution of ombudsmanto operate
effectively,appointmentprocedureshouldrequire a qualified majority of votessufficientlylarge
asto imply supportfrom partiesoutsidegovernment(7.3.).

ÅThisapproachisalsosupportedby the VeniceCommission. Theelectionby the increasedmajority
in the parliament certainly strengthens the ƻƳōǳŘǎƳŀƴΩǎimpartiality, independenceand
legitimacy. It alsomeansthat the personchosenis supportedby a largepart of society. In return,
the appointmentof the ombudsmanby a simplemajority of membersof parliament is seenas
inadequate.

 

Termination of the Duties (1)

It is recommendedto replacethe catch-all phraseswith a more qualifiedwording
and to clarify that only seriousmisconductprovidesa legal basisfor the cessation
of the duties.

ÅArticle 9(1)(2) of the Lawof the Commissionersetsout that the authority of the
Commissionerendswhereverdictof guiltyof a court isadopted.

ÅArticle9(2)(1) of the Lawof the Commissionerestablishesthat the Commissioner
isdismissedif hebreaksthe oath.
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Termination of the Duties (2)

It is recommendedto establishan increasedmajority to dismissthe Commissioner. Themajority of
votes required for termination should be preferably higher than the majority required for
appointment. In order to guarantee transparencyin the processof the dismissalof the
Commissioner,a procedurefor dismissalshouldalso involvejudiciaryfor giving an opinionon
whether the Commissionerno longer fulfils the conditionsrequiredfor the performanceof his
dutiesor isguilty of seriousmisconduct.

ÅThe PACERecommendation1615 (2003) states that the procedures for dismissalmust be
transparent(aswith the appointment)and carried out by a qualified majority of votes (7.3). It
alsosetsout that the groundsfor dismissalare incapacityor seriousethicalmisconduct(7.5).

ÅSimilarly,the VeniceCommissionstatesthat there must be establishedan increasedmajority to
dismissthe ombudsman. Thequalifiedmajority requiredfor termination shouldbe at leastequal
to (andpreferablyhigherthan) the qualifiedmajority requiredfor election.

ÅIn order to guaranteetransparencyin the processof the dismissalof the ombudsperson,it is also
recommendedby the VeniceCommissionto provide for a public procedure,inter alia procedure
that involves judiciary: αώǘϐƘŜombudspersonwhose dismissalis envisaged,must be heard in
publicprior to the vote on the dismissal. A prior consultationof the ConstitutionalCourtcouldbe
envisagedά.

 

 

Immunity, Social Guarantees, Financing

ά.Φ !ǎ ǊŜƎŀǊŘǎ ƛƳƳǳƴƛǘȅ ŀƴŘ ǎƻŎƛŀƭ ƎǳŀǊŀƴǘŜŜǎΥ

2.6. establishthat after the Commissionerhasceasedto hold office,
he shallcontinue to enjoy immunity in respectof actsperformed by
him in his official capacity,includingwords spokenor written. It is
also recommended to establish in the law that the functional
immunity is applied not only to the Commissionerbut also to the
personnelof the Institution;
2.7. establish in the Law of the Commissionerthat in terms of
remuneration, allowancesand pension, the Commissionerhas the
samerank as a judge at the ConstitutionalCourt or other high rank
official of the state.

E. As regards organisational framework:

2.14. the law should explicitly stipulate, as a generalprinciple, that
the budgetaryallocationshould be adequateto the need to ensure
full, independent and effective discharge of the tasks of the
Institution. For these reasons, it is recommended that the legal
provisions of the Law of the Commissionerestablish that the
Governmentshall includethe/ƻƳƳƛǎǎƛƻƴŜǊΩǎdraft proposalinto the
draft budget submitted to the Parliamentwithout any changes. The
Commissionershould also be demandingthe right to be consulted
when the final decision is made on the annual funding by the
legislator;

2.15. it might also be appropriate to consideradditional safeguards
suchas the principle that the budget for the Commissionercould be
reducedin relation to the previousfinancialyearonlyby a percentage
not greater than the percentage the budget of the Parliament,
PresidentandGovernmentis reduced;
2.16. the budget of the Institution should include both the State
allotments and other funding that ensure the independenceof the
Institution and the proper fulfilment of its tasks. All the incomesand
expensesshould correspond to the tasks and activities of the
institution basedon the legislationand should be assessedin their
strategicand/or annualplans;
2.17. it is recommendedthat the amendmentsto the Law of the
Commissionerintroduce legal provisions for the activities of the
deputy of the Commissionerand the right of the Commissionerto
establishthe regionalunits. It is also recommendedto amend the
wording of the existing legal regulation and to spell out the
functions of the Secretariat in a sufficiently precise manner as to
fully empower it . Nevertheless,the right to define the scope and
operatingprinciplesof the regionalset-up shouldbe maintainedfor
the Commissioner. Such legal provisions provide a legal basis for
adequatefinancingof the personneland the premisesin regionsas
well as giveclarity about the expensesfor them. It is alsoexpedient
to separatethe expensesfor the representativesas well as for the
deputy and regionalunits in the budget plan of the Commissioner,
which is producedfor the Parliamentdecision. Theexpensesfor the
board of advisersand experts serviceshould be provided from the
budgettoo.έ

 

Accountability: Presenting Activity Statements

ÅIt is recommendedto revisethe current legalregulationin order to conferon
the Commissionerthe right to be heard,participatein the debatesbefore the
Parliament and to present its findings and recommendations. It shall be
establishedthat duringthe debateon the annualreport at the sessionof the
Parliament, the Commissionermay personallypresent a summary of the
report andensuingconclusions.

ÅIt is also recommendedto extend the scopeof annual reports and include
information of a generaland operational nature of the Institution itself in
order to raisethe awarenessof the purposeand tasksof the Commissioner,
enhancethe confidencein their activitiesand promote protection of human
rights and freedoms. Shouldthis prove necessary,a briefer and user-friendly
versionof report shallbeprepared.
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(3) Recommendations on Effective Implementation of the Mandate: Strengthening 

Administrative  Procedure and Participation in Legislative Process. Assoc. prof. 

Dr. Salvija Kavalnǟ, Law Institute of Lithuania 

 

Assoc. prof. Dr. Salvija Kavalnŕ

Law Institute of  Lithuania

Recommendations on Effective Implementation of the Mandate: 
Strengthening AdministrativeProcedureand Participation in 

Legislative Process

 

Keyideas

ÅFirst, the Commissioner
can and SHOULDplay an
important role in
advising the Parliament
with respect to bringing
national legislation and
national practicesin line
with their human rights
obligations.

ÅSecond,the visionof the
/ƻƳƳƛǎǎƛƻƴŜǊΨǎoffice -
to provide effective
mechanisms for
identifying major
systematic issues, in
other words, to move to
a more proactive focusin
relation to systemic
changes.

 

THE PARIS PRINCIPLES (UN General Assembly): 

ÅOmbudspersonôsinstitution should have the
responsibility to:

Åñsubmitto the government and Parliament on
advisorybasis<...> throughthe exerciseof its powers
to hear a matter <...> concerningthe promotion and
protectionof humanrightsòand

Åñtopromoteandensurethe harmonizationof national
legislation, regulations and practices with the
internationalhuman rights instrumentsto which the
Stateis aparty,andtheireffectiveimplementationñ.
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Recommendation:

The Law of the Commissioner should be improved 
ōȅ ŜǎǘŀōƭƛǎƘƛƴƎ ǘƘŜ /ƻƳƳƛǎǎƛƻƴŜǊΩǎ right to 
timely initiate the adoption or revision of laws, 
with the purpose of ensuring the human rights 
and freedoms.

What does it mean άǘƛƳŜƭȅέ ? 

 

Venice Commission (26 October 2015):
ÅάLǘ ƛǎ ǇƻǎƛǘƛǾŜ ŀƭǎƻΣ in view of the specialized expertise 
of the Ombudsman, that the Institution may exercise 
ƛǘǎ ǊƛƎƘǘ ǘƻ ƭŜƎƛǎƭŀǘƛǾŜ ƛƴƛǘƛŀǘƛǾŜ ŀƴȅ ǘƛƳŜ άwhen in the 
course of the exercise of their jurisdictionit deems 
ƴŜŎŜǎǎŀǊȅέΣ without being under the obligation to 
wait for the annual report to make use of this right,
as in previous drafts. 
ÅThis will undoubtedly help the Institution to more 
timely act to respond to new needs in society and, 
ƳƻǊŜ ƎŜƴŜǊŀƭƭȅΣ ǘƻ ƳƻǊŜ ŜŦŦŜŎǘƛǾŜƭȅ ŦǳƭŦƛƭ ƛǘǎ ƳŀƴŘŀǘŜΦέ

 

Participation in Legislative Process

General task:

Ombudspersons-
responsiblefor the
observation of human 
rights- havethe general 
task of advising the 
legislator and the 
government in the field 
of implementation of 
human rights.

How to achieveit? 

Throughthe useof the rights:

Åto participate in parliamentary 
sessions and all meetings, where 
matters of human rights are 
discussed;

Åto initiate the adoption or 
revision of laws with the purpose 
of ensuring the human rightsany
time whenit deems necessary.
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(4) The Mandate of the Commissioner vis- -̈vis Judiciary. Gintaras Kryģeviļius, 

President of the Supreme Administrative Court of Lithuania 

 

Gintaras Kryģeviļius

President of the Supreme Administrative Court of Lithuania

 

Section XII of the Constitution (ñConstitutionalCourtò)

provides for the Commissioner a direct access to the

ConstitutionalCourt.

The Commissioner can apply to the Constitutional Court

regardingthe issuesof constitutionalityof laws andother legal

acts.

The Commissioner is also entitled to request from the

ConstitutionalCourt the official interpretationof the relevant

provisions of the Constitution; this right is particularly

important to promotethe progressivehumanrights standards,

i.e. to settheguidelinesfor thefuturelegislationandto improve

theexistingpracticesby clarifying theconstitutionalstandards.

Normative Control

 

The legal regulationdoesnot lay down any generalcriteria for

caseswhentheconstitutionalsubmissionshallbemade.

Thereare also no legal provisionslinking the legal remedyat

issue with the proceduresof monitoring of human rights

protectionor investigationsbasedon individualcomplaints.

In this regard, the following recommendations for the

improvementof theexistinglegislationcanbemade.

Normative Control
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First, having regard to the fact that the limitation on the

Commissionerôsright to applyto theConstitutionalCourt is not

explicitly provided in the text of the Constitutionof Ukraine,

two optionsshallbeconsidered.

The Constitution can be interpreted in the practice of the

Constitutional Court by restricting the power of the

Commissioner to apply to the Constitutional Court only to

the issues falling within the competence of the

Commissioner.

This limitation must be set out in the Law on the

Constitutional Court of Ukraine, or in the Law of the

Commissioner.

Normative Control

 

Second, the existing legal regulationdoesnot provide for any

precisetime limit for the announcementof final acts of the

Court (judgments and conclusions). In order to prevent

unjustifiabledelaythe proposal is to establisha general time

limit for the announcement of the final acts of the

Constitutional Court of Ukraine in the proceedings.

Normative Control

 

Third, theLaw on theConstitutionalCourtof Ukraineprovides

onemonthtime limit for proceedingsin certainmost important

cases(conclusionson constitutionalityof draft amendmentsto

the Constitution, requestsof the Presidentregardingspecific

actsof the Cabinetof Ministers and the casesreferredby the

Senateor GrandChamberof theCourt). It canbeseenasabasis

for certainprioritization of hearings,but currently it doesnot

include the submissionsof the Commissioner or the cases

involving systemicproblems of human rights protection.

It may be recommended to supplement the Law on the

Constitutional Court (or, asan alternative,the Regulationsof

the Court) with special provisions regarding the priority of

hearings and to include cases of systemic problems of

human rights protection, which are submitted by the

Commissioner.

Normative Control
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The further proposition is that the Commissioner should

strengthen the dialogue not only with the Constitutional

Court but also with administrative courts, which are

entrusted with normative control of general legal acts.

The current legal regulation does not allow for an abstract

judicial reviewof regulatoryactsanddoesnot confera right to

initiate this type of review on the Commissioner. Under these

circumstances,it is recommended establishing that the

Commissioner shall have a direct right to take action in

order to challenge regulatory legal acts before

administrative courts.

Normative Control ïAdministrative Courts

 

As far asmain principlesrelatingto theCommissionerôsability

to initiate proceedingsbeforea court are concerned,it is also

proposedthat the Commissionercould be entrusted to apply

to courts specifically in the casesregarding the defence of

public interest.

Defence of Public Interest

 

The legal regulationshall establisha right and not a duty of

the Commissionerto apply to courtsin order to defendpublic

interest where particular matter falls into the field of the

competenceof other stateauthoritiesand they are capableto

defendthe public interestefficiently on their own initiative. In

no case the Commissioner shall replace administrative

authorities,on which theduty to defendpublic interestis placed

by law.

Defence of Public Interest
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The other possiblearea of activity regardingthe defenceof

public interestis initiation of collectiveproceedingswhenthere

is a clearneedfor strategicactionin thesphereof humanrights

protection.

Defence of Public Interest

 

The right to defendpublic interest,which is also conferredon

the courts, could be implemented more efficiently if the

Commissioner is entitled to intervene into the undergoing

proceedingsregarding the defenceof public interest and to

provide opinion regardingthemattersunderconsideration.

Defence of Public Interest

 

Having regardto the fact that the statelegal aid schemeis in

place, there is no rationale for the Commissionerto act as a

representativeof the disadvantagedmembersof the society.

Seeking to enhance the effectiveness of the Institutionós

activities, it is recommended to remove an overlapping

between Ukrainian legal aid system and Commissionerôs

jurisdiction .

Legal Representation of Vulnerable Groups before Courts
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The Commissioner could be given the power to make

general recommendations about the functioning of the

courts (as regards administration and managementof the

courts). Meanwhile, the power to interfere into individual

proceedingsshall be excludedor strictly limited. To this end,

it is recommendedto amendthe legal provisionsof the Law of

theCommissioner.

Limited Intervention into Judicial Proceedings
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(5) Harmonisation of Equality Laws. Tomas Davulis, Professor, Dean of the Faculty of 

Law of the Vilnius University 

 

Harmonisation of Equality 
Laws

Tomas Davulis

 

1. Double coverage of different laws on equality

ÅDefinition of the problem ςtwo laws  (2005 Gender equality and 
2013 General Non-discrimination law) with incoherent sets of 
competences of the Ombudsperson

ÅPossible solutions:
ÅIntegration of 2005 Gender equality law into 2013 General Non-

discrimination law

ÅTo reconcile both lawd

ÅPros and cons

ÅProposal: one law 

 

2. Inclusion of the equality-related mandate into 
the system of competences of Ombudsperson

ÅDefinition of the problem: different laws ςdifferent competences ς
different proceduresςdifferent practices ςdifferent outcomes

ÅTypes of competences (types of actions):
ÅTribunal type (invest  cases of dicriminationetc.)

ÅPromotion type competences (good practices, awareness raising, 
development of knowledge on equality, legal advise and assitanceto victims) 

ÅCombination of both

ÅCommon set of (overlapping) competences (accountability, reporting, 
assisting to the victims..) ςthe Law on Ombudsperson

ÅSet of equality (or gender) specific competences ςthe Equality law 
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3. Problems of practical implementation

ÅInvestigation of individual complaints
ÅOwn rules?

ÅSpecific type of responsibility?

ÅProcedure to start (initiate) the complaint ςthe rules adopted by the 
Ombudsman

ÅThe principle of discretional involvement of Ombudsperson

ÅRegional dimension ςstructure adopted by the Ombudsperson

ÅAdministrative procedures ςcompetences ςinvestigations ςfines ςthe 
clear relation to administrative (and criminal) law is urgently needed
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(6) Recommendations on the rights to data protection and access to information. 

Prof. Hannes Tretter, Ludwig Boltzmann Institute of Human Rights (BIM), 

Vienna/Austria 

This project is funded by the European Union

RECOMMENDATIONS ON THE
RIGHTS TO DATA PROTECTION AND ACCESS TO INFORMATION 

Prof. Hannes TRETTER
Ludwig Boltzmann Institute of Human 
Rights(BIM), Vienna/Austria

 

/ƻƳƳƛǎǎƛƻƴŜǊΩǎ ƳŀƴŘŀǘŜ ǊŜƎŀǊŘƛƴƎ ǊƛƎƘǘ ǘƻ 
data protection and freedom of information (I)

ÅCommissioneris entrustedby Art 22 LPDP with the controlover the 
observance of the right to the protection of personal data.

ÅRight to access to public information ƛǎ ŀƭǎƻ ǳƴŘŜǊ /ƻƳƳƛǎǎƛƻƴŜǊΩǎ 
competence (Art 3 LAPI), in form of a mix between supervision and 
execution of the law including sanctioning. However, means and 
procedures of supervision differs from those of authorities.

ÅTask of a data protection supervisor is not focussed on lawful and 
proper functioning of public administration and judiciary, it shall 
dealwith all threats for fundamental rights of people arising from 
the automated processing of their personal data in the public or 
private sector, what needs utmost specialisation.

This project is funded by the European Union

 

/ƻƳƳƛǎǎƛƻƴŜǊΩǎ ƳŀƴŘŀǘŜ ǊŜƎŀǊŘƛƴƎ ǊƛƎƘǘ ǘƻ 
data protection and freedom of information (II)

ÅHence, the idea has been discussed ǿƘŜǘƘŜǊ ǘƘŜ /ƻƳƳƛǎǎƛƻƴŜǊΩǎ 
ƎŜƴǳƛƴŜ ŦǳƴŎǘƛƻƴǎ ǎƘƻǳƭŘƴΩǘ be separated from any functions 
regarding data protection.

ÅTherearemanyEuropean examples where data protection 
supervision, often combined with supervising access to public 
information, are entrusted to special organs, not established as 
parliamentarian but independent administrative control bodies.

ÅA conceptof tasks, powers and organisation can be found in the 
General Data Protection Regulation (into force May 25th 2018). 

ÅIt is recommended to establish a separate supervising institution 
on right to data protection and freedom of information.

This project is funded by the European Union
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Recommendation for a new legal framework for 
data protection and access to information  

ÅEuropean data protection standards are formulated in the new EU 
General Data Protection Regulation and in the amended CoE
Convention 108 on data protection which awaits adoptionsoon.

ÅOne goal of the EU-Ukraine Association Agreement is to bring data 
protection to adequacy of European standards. 

ÅTherefore, it is recommended to draft a new Law on Data Personal 
Protection that brings competences, substance and procedures in 
line with these standards.

ÅAdditionally, it is recommended to set into force a new Law on 
Access to Public Informationbased on Chapter VI of the new EU 
General Data Protection Regulation.

This project is funded by the European Union

 

Proposed changes in the legal framework
of personal data protection (I)

ÅA new Law on Personal Data Protection shall, inter alia:

-revisedefinitions, e.g. the term personal data, andadapt
correspondigprovisions,

-abolish the concept of classified information because under 
European data protection standards all personal data are 
protected,

-abolish rules on a special access procedure for third parties 
since an unimpeded and free access to personal data for 
authorities within their mandate does not comply with 
European data protection standards,

-find a better structure for presenting the preconditions for 
processing in compliance with the law;

This project is funded by the European Union

 

Proposed changes in the legal framework
of personal data protection (II)

-bring rights of the data subjects in line with European standards,

-list the special obligations of controllers,

-include the possibility for enterprises to get data protection 
certifications,

-regulate the relationship between controller and processor more 
extensively,

-define what is an infringementwhich triggers fines,

-define contractual clauses and binding rules on transborderdata 
flow, since provisions are missing on how a controller of personal 
Řŀǘŀ Ŏŀƴ ǇǊƻǾƛŘŜ άǊŜƭŜǾŀƴǘ ƎǳŀǊŀƴǘŜŜǎ ƻŦ non-interference in 
private and family life of the personal data subjectέΦ

This project is funded by the European Union
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Proposed changes in the legal framework
of freedom of information (I)

ÅA new Law on Access to Public Information shall, inter alia:
-/ƻƳƳƛǎǎƛƻƴŜǊΩǎ right to draw up protocolsin cases of breach of 

the right to access to public information might result in admini-
strativesanctions what leads to an unusual mix of supervising 
and sanctioning power. It is suggested to remove this right from 
the Law.
-The quite unsystematic structure of the Law should be improved 

by defining its purpose, principles, beneficiaries and scope of its 
application, followed by a special section about the exceptions
where other interests (i.a. secret information, private issues)are 
overriding. 
-Possible additions as to the legality of reuse of personal data 

shall take into account the European Directive on Reuse of Public 
Sector Information.

This project is funded by the European Union

 

Proposed changes in the legal framework
of freedom of information (II)

-Having constantly updated webpages enable citizens to exercise 
their right to access to public information more properly and 
efficiently.Having a webpage is often seen as a duty of state 
institutions and would correspond European trends.

-The time limit for responses to requests for information should be 
extended significantly according to EU law. In case the requested 
information is published online, a simple reference to it in the 
response would be sufficient.

-Limitations to access to information because of abuses of the right 
(e.g. if they are frivolous or vexatious) should be possible. In case 
of arbitrarily repeated requests, reference should be given to the 
internet if it contains relevant information.

This project is funded by the European Union
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FRAMEWORK GOVERNING THE ACTIVITIES OF THE 

OMBUDSPERSONò 

 

 

Agenda  

Hour Topics, speakers 

 

10.00 ï 10.15 Welcome address 

Ms. Olena Smirnova, BC Project Leader, Deputy Head of Apparatus of the 

Commissioner for Human Rights 

Ms. Auġra Rauliļkytǟ, Resident Twinning Adviser 

 

10.15 -11.30 Presentation of recommendations aimed at bringing national regulatory and 

legal framework in accordance with best EU practices in the human rights 

area 

 

Recommendations on the role of the Ombudsperson as a promoter of good 

administration  

Ms. Jurgita Pauģaitǟ-Kulvinskienǟ, Director of the Law Institute of Lithuania 

 

Recommendations on legal status of the Ombudsperson (appointment, 

immunity, social guarantees, dismissal) 

Ms. Audronǟ Gedmintaitǟ, Director of the Court Practice Department of the 

Supreme Administrative Court of Lithuania  

 

Recommendations on effective implementation of the mandate: strengthening 

administrative procedure  and participation in legislative process 

Ms. Salvija Kavalnǟ, Senior Specialist of the Law Institute of Lithuania 

 

Recommendations on mandate of the Ombudsperson vis- -̈vis Judiciary 

Mr. Gintaras Kryģeviļius, President of the Supreme Administrative Court of 

Lithuania  

 

Recommendations on mandate of the Ombudsperson in the sphere of 

antidiscrimination  

Mr. Tomas Davulis, Professor, Dean of the Faculty of Law of the Vilnius 

University 

 

Recommendations on special mandate of Ombudsperson regarding freedom 

of information and right to data protection  

Mr. Hannes Tretter , Director of the Ludwig Boltzmann Institute of Human 

Rights 

 

Representatives of the Ukrainian Ombudsperson office, members of the Advisory 

Council under the Commissioner for Human Rights and members of the Expert 

Groups established by the Advisory Council (34 persons overall) 

 

11.30 ï 12.30 
 

Discussion 

 

12.30 ï 13.00  Closing remarks 
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Ms. Olena Smirnova, BC Project Leader, Deputy Head of Apparatus of the 

Commissioner for Human Rights 

Ms. Jurgita Pauģaitǟ-Kulvinskienǟ, Director of the Law Institute of Lithuania 

Ms. Auġra Rauliļkytǟ, Resident Twinning Adviser  

 

13.00ï 13.30 
 

Buffet 

 

 

 

1. WELCOME ADDRESS 

 

Ms. Olena Smirnova welcomed the participants of the roundtable discussion, thanked 

experts for their input and developed recommendations. 

 

Ms. Auġra Rauliļkytǟ welcomed the participants, presented project experts, thanked experts 

and Ukrainian colleagues for their contribution and briefed about the activity.  

 

 

2. PRESENTATION OF RECOMMENDATIONS AIMED AT BRINGING 

NATIONAL REGULATORY AND LEGAL FRAMEWORK IN 

ACCORDANCE WITH BEST EU PRACTICES IN THE HUMAN RIGHTS 

AREA 

 

Recommendations on the role of the Ombudsperson as a promoter of good 

administration  

Ms. Jurgita Pauģaitǟ-Kulvinskienǟ, Director of the Law Institute of Lithuania 

 

Recommendations on legal status of the Ombudsperson (appointment, immunity, social 

guarantees, dismissal) 

Ms. Audronǟ Gedmintaitǟ, Director of the Court Practice Department of the Supreme 

Administrative Court of Lithuania  

 

Recommendations on effective implementation of the mandate: strengthening 

administrative procedure  and participation in legislative process 

Ms. Salvija Kavalnǟ, Senior Specialist of the Law Institute of Lithuania 

 

Recommendations on mandate of the Ombudsperson vis- -̈vis Judiciary 

Mr. Gintaras Kryģeviļius, President of the Supreme Administrative Court of Lithuania  

 

Recommendations on mandate of the Ombudsperson in the sphere of 

antidiscrimination  

Mr. Tomas Davulis, Professor, Dean of the Faculty of Law of the Vilnius University 

 

Recommendations on special mandate of Ombudsperson regarding freedom of 

information and right to dat a protection  

Mr. Hannes Tretter, Director of the Ludwig Boltzmann Institute of Human Rights 

 

 

3. DISCUSSION 
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Ms. Olena Smirnova, BC Project Leader, Deputy Head of Apparatus of the Commissioner 

for Human Rights: 

Developed recommendations and findings reflect existing problems in the Ombudsmanôs 

Office and in the society overall.  

There is a clear need to strengthen the mandate of the Ombudsperson.  

I personally like the idea of establishing a Code of Good Governance. These principles can 

serve as a tool to point institutions at the existing problems.  

The softhand approach is a challenge for Ukraine so far. We need to accustom the society to 

the principles of democratic governance.  

Yesterday, when commenting and presenting our remarks on the developed recommendations 

we stressed on the need to adjust the Law ñOn Commissionerò with the Law ñOn State 

Serviceò.  

We really like the recommendations regarding the judicial system. Formally, we have the 

right to represent interests, but in practice it takes the shape of acting as lawyers, which 

presumes quitting or distracting from our primary activities and acting as lawyers. This 

contradicts the constitution of Ukraine. At the same time, an interested person has the right to 

apply to court and well probably that the court will decide against the Commissioner. 

 

Ms. Olena Chorna, Head of the unit for children's rights: 

Different readings of the law On equality and discrimination presuppose a collision and 

further problems. 

 

Regarding sanctions. When it comes to discrimination, it requires more time and resources to 

identify whether there was discrimination, or not (if compare with other spheres, such as 

access to public information or others, where it is more obvious).  

We do not agree with linking of the recommendation to the draft law 35.01. OMB office will 

be flooded with appeals and will not be able to cope with the flow. We agree with imposing 

sanctions at some stage (itôs better to skip this role, but still can be applicable if necessary at 

some point of time), but not in connection to 35.01. 

 

Regarding provision of individual assistance to the victims of discrimination: the question 

arises who will determine whether a person is a victim of discrimination or not? We cannot 

simultaneously act as representatives in court and provide advisory opinions. This issue has 

to be further discussed in order to find more effective solutions.  

 

 

Mr. Tomas Davulis, Professor, Dean of the Faculty of Law of the Vilnius University: 

Thank you for your question.  

 

 

35.01: as I understood from our visits, administrative approach is required from your side; the 

question is whether it should be of an administrative type. I wouldnôt like that it were in the 

framework of the Code of Administrative Offences, rather there should be a system within 

the general mandate of the Commissioner so that you could give a recommendation and, in 

case the recommendation is not implemented, you could impose a sanction of an 

administrative or financial type. 

Of course, these protocols do not lead anywhere. But it would be good that your institution 

has a ñheavyò hand. I am against the Code of Administrative Offences; this is definitely not 
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the way you should chose to follow. If the violator doesnôt give information or doesnôt let 

you into the premises, yes - in such cases the Code of Administrative Offences helps. 

When you say that the Office will be overloaded with appeals and you think that the situation 

will  get worse after the adoption of this legislation, then, of course, we should also bear this 

in mind and see if this particular method is applicable. And well may be that special norms 

are to be introduced into the legislation. 

 

The problem of individual assistance to victims of discrimination (outlined in the 1996 

directive). It says about sex, race, ethnicity - stricto sensu. But usually itôs expanded to all 

other signs. 

The directive says: only when there is a consideration of complaint on discrimination, and 

only if the victim is already in a court or in another authority. Only then you have to take the 

role of adviser providing legal assistance (an advice or consultation, but not advocacy). This 

means that you give advice on how to protect the rights, but donôt go into defending the 

rights. It is necessary to outline these wording because the European Commission will not let 

through the legislation without these words. 

 

Amicus curiae is all right: you are asked to give your opinion, you give it. But this is a 

different thing. 

 

Mr. Gintaras Kryģeviļius, President of the Supreme Administrative Court of Lithuania: 

Are legal entities the subject under your Code of Administrative Offenses? No. Therefore, we 

were suggesting it when debating on changing the order of punishment, including as an 

economic sanction. It will then give you a tool to prosecute legal entities under your law. 

Because now it is the director (or relevant person) who bears the responsibility. And this 

measure presupposes an exclusion from the register of legal entities. The arsenal of measures 

is different.  

 

Ms. Olena Chorna, Head of the unit for children's rights: 

Actually, we do have measures to ensure liability of legal entities (both criminal and 

administrative liability). This is for information violations. Other laws establish sanctions ï 

combating against trafficking in human beings (there is a liability of the carrier). 

 

Regarding victims and legal aid: we do not provide legal assistance at all. 

There is a system of providing primary and secondary assistance. There is a special 

institution responsible for providing primary assistance. It is necessary to think about it, 

maybe there is no need to assign this to the Ombudsman's office. 

 

Meeting with Ms. Iryna Kushnir, Representative of the Commissioner for drafting of 

constitutional appeals and observance of the right to access to public information: 

Thank you for your work and recommendations. We will rely on your recommendations in 

our further struggle to separate from the punitive function. 

I have a question regarding the legislative part.  

There is a problem: we can develop a draft law. But we do not know what will happen in the 

voting room after the adoption of amendments on the spot. Well probably that the text will be 

completely changed. We will be against it. We can defend our position in court, but there are 

no deadlines. 

 

Mr. Gintaras Kryģeviļius, President of the Supreme Administrative Court of Lithuania: 
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If we talk about good practice, then the Constitutional Court must adhere to the practice of 

the courts of the European Union. It should follow the law, but there are life cases when it is 

impossible. The Constitutional Court of Lithuania stipulated 30 day to consider the case and 

proclaim the decision for the courts of general jurisdiction and administrative courts. Such 

order should be established that procedural term does not interfere with justice. The 

Constitutional Court must adhere to reasonable terms. These are temporary problems in the 

Constitutional court. 

 

 

Ms. Auġra Rauliļkytǟ, Resident Twinning Adviser  

The Lithuanian constitutional court found a principle of responsible management which 

could be a model. There are no such proposals that could ensure that the Parliament will pass 

such a law. 

But there are various precautionary measures to prevent the parliament from changing the 

essence: one of them is to send the draft for examination after the second reading. 

Other countries face such problems as well. The decision to send the draft for examination 

before the last reading; belief that all institutions in Ukraine work based on the principle of 

serving people; and engage  in educational work ï is all taht can be done at this point.  

You also have punitive measures. If the law is adopted in the opposite sense, you have the 

right to appeal. 

 

 

Ms. Iryna Kushnir, Representative of the Commissioner for drafting of constitutional 

appeals and observance of the right to access to public information: 

I would like to outline our aspirations: to introduce into the law the abuse of the right of 

access to public information.   

 

Mr. Hannes Tretter, Director of the Ludwig Boltzmann Institute of Human Rights: 

This is on the agenda of many authorities. Very often, administrative bodies receive requests 

on access to public information matters that could be considered as violation of the law. They 

need certain march. If someone is applying 20 times a week, the question is if it is a tactic to 

irritate or it is a matter of personal interest. Itôs very difficult to find proper criteria, but I 

think there are some examples of criteria we can provide and of how they can be included 

into Ukrainian law.  

Maybe it could be considered to include also a possibility for a remedy; any protective 

instrument for the Commissioner to reject applies. Maybe there should be some kind of legal 

remedy for the possibility to reject applies, but at the same time we should warn against any 

abuse or misuse of this instrument. 

 

Ms. Lyubov Zhuravska, Unit for Compliance with Procedural Legislation:  

Thank you for your work and recommendations.  Regarding the existing in Ukraine problem 

of total violation of reasonable deadlines: courts are violating the deadlines, people are 

waiting for years for consideration, especially in criminal cases. We cannot stand aside. Do 

you have such a deadline compliance problem? How the Ombudsman should act? 

 

 

Mr. Gintaras Kryģeviļius, President of the Supreme Administrative Court of Lithuania:  

In many EU countries any intervention in the process is totally unacceptable. If the cases are 

not considered in time and if it is the fault of a particular judge, internal tools of disciplinary 

punishment are applied. There is a commission on ethics, a disciplinary court and self-
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government. Regular checks take place. The Chairman has the right to initiate a disciplinary 

punishment procedure. 

Another way is a common system: marking cases in red. If a case is not considered for a 

period of more than six months, the mechanism for finding out the reasons begins. Often 

there are objective reasons. But itôs about internal control, inside the system. In Lithuania, 

courts are generally not overloaded. 

 

There is a mechanism for bringing action against the State to a court, because the judicial 

system is part of the State structure. A citizen can apply to the Lithuanian system, request 

compensation for damage from the State.  

Such cases were after the termination of criminal cases, which were conducted for several 

years. And we conferred big sums, according to the principles established by the human 

rights court. 

 

Ms Svitlana Kryvda, Department of personal data protection:  

Thank you for your recommendations. I have a question regarding personal data protection. 

The law On personal data protection requires changes, we do our best but, unfortunately, not 

all depends on the Commissioner, especially regarding introducing changes or adopting the 

law.  

 

Regarding atypical function of control. In order to perform these control functions with 

maximum efficiency, it is necessary to create an independent body that would perform the 

function of protecting personal data more deeply. The same applies to your recommendation 

regarding certification. Such powers should be assigned to bodies that have relevant 

specialists.  

If it is a separate independent body, it will be reasonable to give powers to bring to justice 

without applying to the court, by imposing sanctions against the offender. It is necessary to 

add a case in which the punishment for violation of personal data protection can be applied. 

The new body will have an authority of applying sanctions to this body without bringing the 

case to the court.  

 

Mr. Hannes Tretter, Director of the Ludwig Boltzmann Institute of Human Rights:  

Thank you. We are glad we have similar points of view. I totally agree with you that the new 

separate body needs decisive power to decide important issues and have the mandate to 

impose sanctions in case of violation of law.   

Regarding certification of enterprises I would recommend to develop a special code of 

conduct and make it public. There should be a mandate and a duty to take procedures to issue 

licenses for those enterprises that fulfil the criteria. Regarding the mandate to sanction I 

would like to give an example from Austrian experience: in the past we had a quite 

independent data protection commission with the powers to sanction enterprises when there 

was a violation of data protection law. This body had the mandate to decide if the law 

violation took place. But after amendment of the Austrian constitution, this power was 

excluded from data protection commission and delegated to a new separate administrative 

organ.  

In the very beginning many of administrative judges didn't have enough technological 

knowledges of the process to decide if there was a violation or not. Situation improved after 

education process for administrative judges was launched. Iôm very much in favour of a 

separate body in charge of access to public information and data protection and that such 

body has powers to imply sanctions, but of course afterwards there should be a remedy to 

independent courts.   



50 

 

 

Ms. Olena Smirnova, BC Project Leader, Deputy Head of Apparatus of the Commissioner 

for Human Rights:   

I would like to thank everyone for their participation. We were able to give our comments 

and ask questions and we very much welcome suggestions and new ideas. The work will go 

on and we have the opportunity to make proposals. In the future, a draft law will be 

developed. Let me express our gratitude to project experts. Your support is very important, 

we appreciate it. 

 

Ms. Jurgita Pauģaitǟ-Kulvinskienǟ, Director of the Law Institute of Lithuania 

Let me thank the staff of the Ombudsman's Office and the representatives of civil  society for 

their support and cooperation. We have a long way to go ahead, but we already have a certain 

framework and the basis. Thank you all. We are here, please get in touch, we will be grateful 

for your criticism, and comments.  

 

Ms. Auġra Rauliļkytǟ, RTA:  

Thank you dear colleagues. We look forward to continue our discussions during the second 

part of the roundtable which will take place tomorrow.  
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10.30 -12.00 Presentation of recommendations aimed at bringing national regulatory and 

legal framework in accordance with best EU practices in the human rights 

area 
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Ms. Jurgita Pauģaitǟ-Kulvinskienǟ, Director of the Law Institute of Lithuania 

 

Recommendations on legal status of the Ombudsperson (appointment, 
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Ms. Audronǟ Gedmintaitǟ, Director of the Court Practice Department of the 

Supreme Administrative Court of Lithuania  
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Ms. Salvija Kavalnǟ, Senior Specialist of the Law Institute of Lithuania 

Recommendations on mandate of the Ombudsperson vis- -̈vis Judiciary 

Mr. Gintaras Kryģeviļius, President of the Supreme Administrative Court of 

Lithuania  
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Mr. Tomas Davulis, Professor, Dean of the Faculty of Law of the Vilnius 

University 

 

Recommendations on special mandate of Ombudsperson regarding freedom 
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Mr. Hannes Tretter , Director of the Ludwig Boltzmann Institute of Human 

Rights 
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project ñStrengthening Capacities of the Office of the Ombudspersonò 

 

Mr. Graham Sutton , Data Protection Expert of the Council of Europe, Joint 

Programme between the EU and the Council of Europe ñStrengthening the 

implementation of European human rights standards in Ukraineò  

 

Mr. Oleksandr Pavlichenko, Chairman of the Ukrainian Helsinki Human Rights 

Union 

 

13.00 ï 14.00 
 

Discussion 

 

14.00ï 14.15  Closing remarks 

 

Ms. Olena Smirnova, BC Project Leader, Deputy Head of Apparatus of the 

Commissioner for Human Rights 

Ms. Auġra Rauliļkytǟ, Resident Twinning Adviser  

 

14.15 ï 15.00 

 

Buffet  

 

1. WELCOME ADDRESS 

 

Ms. Valeriya Lutkovska, Ukrainian Parliament Commissioner for Human Rights, welcomed 

the  

The participants of the roundtable discussion, thanked experts for their input and developed 

recommendations.  

 

Developed recommendations are interesting. For me, this is the decisive stage of the project.  

This roundtable brought together European experts, representatives of the Secretariat, civil 

society and state authorities. My goal is to bring the Office as close as possible to the 

European standards. 

I express my gratitude to Mr. Hugues Mingarelli, for the support of the EUD and the 

opportunity to implement this Twinning project. Let me thank our experts and everyone who 

contributed to this work. 

 

H.E. Hugues Mingarelli , Ambassador, Head of the Delegation of the European Union to 

Ukraine  

Many thanks for your contribution to the promotion of human rights, freedoms, the rule of 

law and human values. It is extremely important for us to focus on promotion of human rights 

and freedoms and to share with you, your successor and your team our experience in 

protection of freedom and human rights. And we are very glad that you have been able to 

benefit from the experience of experts of the two EU states ï Lithuania and Austria. We donôt 

want to teach, we donôt want to lecture, we can, thanks to our experts, share our experience 

with you. The main goal of this project is to analyse the weaknesses and shortcomings of the 

current legal framework and formulate recommendations.   

We would like to give a specific recommendation when it comes to the role of 

Ombudsperson as a promotor of good administration. It is important for us because we are 

deeply involved in assisting Ukraine in this area, by providing support through multiple EU 

programs and supporting reform of civil service. It is important for us to improve the work of 

Ombudsperson by applying principles of good administration, and improve situation in data 

protection, antidiscrimination and access to public information.  
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We hope that recommendations will be properly analysed, involving international 

organisations and the civil society.  

We will be following the selection process very closely. Any external pressure on the Office 

of the Parliament Commissioner for Human Rights is unacceptable.  

You can count on our support for the implementation of recommendations of our experts and 

we hope that they are useful for the Ombudsperson and promoting human rights in Ukraine. 

Thank you for taking care of the recommendation. 

 

Mr Augustinas Normantas, MS Project Leader, Seimas Ombudsman, Head of the Seimas 

Ombudsmenôs Office of the Republic of Lithuania: 

I hope the roundtable will be an excellent opportunity to discuss the issues with the 

representatives of parliament and government institutions. Iôm looking forward to discussion 

and hearing your comments and critics. 

I believe this platform is perfect for establishing dialog. 

 

2. PRESENTATION OF RECOMMENDATIONS AIMED AT BRINGING 

NATIONAL REGULATORY AND LEGAL F RAMEWORK IN 

ACCORDANCE WITH BEST EU PRACTICES IN THE HUMAN RIGHTS 

AREA 

 

Recommendations on the role of the Ombudsperson as a promoter of good 

administration  

Ms. Jurgita Pauģaitǟ-Kulvinskienǟ, Director of the Law Institute of Lithuania 

 

Recommendations on legal status of the Ombudsperson (appointment, immunity, social 

guarantees, dismissal) 

Ms. Audronǟ Gedmintaitǟ, Director of the Court Practice Department of the Supreme 

Administrative Court of Lithuania  

 

Recommendations on effective implementation of the mandate: strengthening 

administrative procedure  and participation in legislative process 

Ms. Salvija Kavalnǟ, Senior Specialist of the Law Institute of Lithuania 

 

Recommendations on mandate of the Ombudsperson vis- -̈vis Judiciary 

Mr. Gintaras Kryģeviļius, President of the Supreme Administrative Court of Lithuania  

 

Recommendations on mandate of the Ombudsperson in the sphere of 

antidiscrimination  

Mr. Tomas Davulis, Professor, Dean of the Faculty of Law of the Vilnius University 

 

Recommendations on special mandate of Ombudsperson regarding freedom of 

information and right to data protection  

Mr. Hannes Tretter, Director of the Ludwig Boltzmann Institute of Human Rights 

 

3. SYNERGY OF RECOMMENDATIONS  

 

Ms. Svitlana Kolyshko, Human Rights Team Lead, Project Coordinator, UNDP project 

ñStrengthening Capacities of the Office of the Ombudspersonò 
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The recommendations deeply and accurately reflect the issues we discussed during our 

meetings and while communicating with project experts. 

The Ombudsman Office is a very open institution; no other government institution has passed 

so many assessments as this Office went through. I am confident that the recommendations 

will be properly implemented.  

UNDP Project has been supporting the Office for a long time. Developed recommendations 

will serve us as guidelines in a certain way. You have saved us financial resources, human 

resources and time. The results of the performed work are solid expert recommendations. 

 

Information commissioner. We support the creation of an information commissioner 

institution. The time has come, there is a basis for it and there is an understanding of the 

problem. Everything is ready; you need to implement this recommendation.  

 

Protocols. The function of administering protocols conflicts with the very nature of the 

institution and weakens it. 

 

Procedures. We support the recommendations regarding the procedure of the election and 

dismissal of the Ombudsperson. 

 

Regional offices. We are very glad to see the recommendation regarding the regional 

presence. Expansion of the office to the regions, taking into account the scale of the country 

and regional specifics, is very important. Itôs impossible to decide everything from the central 

level. It should be legitimized, so that the Office could appeal to the allocation of financial 

support for its activities. At present, the situation is volatile and the Office depends on 

allocations of state funding. 

 

Antidiscrimination law. We support recommendations issued under anti-discriminatory 

powers. The existence of two laws creates additional confusion. 

 

Interaction. We support the recommendation on the interaction between the office and the 

parliament. It is unacceptable that Ombudsmanôs reports are ignored. It makes no sense then 

to have a parliamentary control tool if it is not used at all. 

 

We see many prospects for interaction with the project and the Office. The 50 pages of the 

report are extremely useful for us. We see that you support us; that you listen to our opinions 

and cooperated with us. 

 

 

Ms. Olena Smirnova, BC Project Leader, Deputy Head of Apparatus of the Commissioner 

for Human Rights: 

Thanks, Ms. Svitlana. We are pleased that the developed recommendations are in line with 

the position of the UNDP. Let me now give the floor to Mr. Graham Sutton, a well-known 

expert on personal data protection.  

 

 

Mr. Graham Sutton, Data Protection Expert of the Council of Europe, Joint Programme 

between the EU and the Council of Europe ñStrengthening the implementation of European 

human rights standards in Ukraineò  
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Thank you. I shall be very brief.  I just want to outline the role of the CoE in helping develop 

data protection law in Ukraine and mention what the CoE sees as the main elements in the 

way forward. 

To my knowledge, the CoE has been involved with data protection in Ukraine from as long 

ago as 2006 when CoE experts commented on the draft for a brand new data protection law.  

Subsequently, following adoption of the law in 2010, on a number of occasions, CoE experts 

have offered further comments in order to help improve compliance of the law with 

international DP standards, including, in particular, CoE DP instruments ï that is to say, 

currently the 1981 DP Convention and its Additional Protocol.   

Most recently, CoE experts have been involved in assessing proposals for amending the DP 

Law contained in a paper produced by the Ombudspersonôs office in 2015 called ñConcept of 

Improvement of Legislation on Personal Data Protectionò.  They have also made further, 

wider-ranging proposals for amending the Law.  This work has been carried out against the 

background of the CoEôs proposals for modernizing its data protection instruments, which 

have been developed in parallel with, and are fully in line with, the EUôs proposals for 

reforming its own legislative framework on data protection ïthe General Data Protection 

Regulation and the separate Directive on data protection in the law enforcement sector - on 

which the twinning report focuses.  The data protection substance of the modernised 

Convention is complete, and the revised Convention is awaiting final agreement. 

In its work over the years with Ukraine, the concern of the CoE has been to ensure that the 

Ukrainian Data Protection Law fully meets the widely accepted international standards for 

data protection.  At present, there are certain shortcomings, especially having regard to the 

developments that have been taking place over the last few years within both the EU and the 

CoE. 

The title of this part of the round table is ñsynergy of recommendationsò. I take it that this 

means that the idea is to see whether the CoEôs proposals are in accordance with those 

emanating from the twinning project. Accordingly, I just want to compare the key ideas 

formulated by the CoE for amending the Ukrainian Law on Protection of Personal Data 

against the recommendations made in the report of the twinning project. CoE experts have 

identified many points of substance, some of more significance than others, where it would 

be desirable to amend the Law.  Overall they tend to be more detailed than those set out in the 

twinning report.  However, I think it fair to say that, from the point of view of synergy, they 

are broadly consistent with those raised in the report. For me, three stand out.  

First, as the twinning report recommends, the CoE thinks it would be sensible for there to be 

a new data protection law.  Of course, this is a procedural matter rather than a point of data 

protection substance, but, given the extent of the amendments that would be necessary to 

bring the law fully up to date, it seems to make sense, in order to simplify the process, to start 

with a clean sheet. In particular, it would provide the opportunity to revise the structure of the 

Law. For example, as the CoE have suggested, by bringing forward Article 11 which deals 

with general grounds for processing, and placing it in front of Article 7 which deals with the 

processing of sensitive data. 

Second, the CoE strongly supports the twinning reportôs recommendation that a new, free-

standing body should be created and given responsibility for overseeing the data protection 

law instead of the Ombudsperson.  This model, with the relevant responsibility entrusted to a 

free-standing body, is now well-established throughout Europe.  It is difficult to think of 

examples where the supervision of data protection is not entrusted to bodies whose work 

focuses exclusively on data protection ï albeit sometimes combined with freedom of 

information. 

Third, the CoE would stress, perhaps more strongly than the twinning report does, the 

desirability of removing personal data from the concept of ñconfidential dataò which is found 
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within the Ukrainian laws dealing with information.   As the twinning report says, this adds 

nothing to the protection which is given to personal data, and, as seen from an outside 

perspective, having regard to other laws, such as the Law on Information and the Law on 

Access to Public Information, it seems to complicate matters unnecessarily. 

Other suggestions which the CoE experts have made include 

Å Clarifying certain of the definitions in Article 2 of the Law, although the 

specific proposals differ from those in the twinning report. 

Å Including in Article 6 a statement of the data protection principles as they are 

set out in the CoE data protection Convention and other European legal instruments. Europe. 

Å Clarifying the relationship between controllers and processors, which the 

twinning report also identifies as a matter needing attention. 

Å Clarifying the relationship with Article 6 of the Law, which deals with general 

requirements concerning processing of personal data, of certain other provisions of the Law 

which deal with specific processing activities ï notably Articles 10 which deals with use of 

personal data, 12 which deals with collection, 13 which deals with accumulation and storage, 

14 which deals with dissemination and 15 which deals with destruction.  At the very least it 

should be made clear that these provisions are ñwithout prejudice to Article 6ò.  The twinning 

report also identifies this as an issue but suggests a rather different solution, which involves 

including most of these provisions in Article 2 dealing with definitions.  

Å Improving the provisions dealing with individualsô rights in Article 8 which is 

again a matter dealt with in the twinning report, although the specific suggestions are not 

identical. 

Å Modifying the system regulating the arrangements for controllers to notify the 

Commissioner of the processing that they do under Article 9 of the Law.  The twinning report 

identifies this as an issue but suggests that the time may not yet be right for dealing with it. 

Å Improving the arrangements for the provision of information to individuals by 

controllers under Article 21 of the Law.  Like the twinning report (which mistakenly refers to 

Article 22(3)) the CoE believe that these provisions are disproportionately broad, and that 

there is scope for at least partial amalgamation with Article 8, which deals with individualsô 

rights. 

Å Improving the regulation of transfers of personal data to third countries which 

the twinning report also mentions.  

CoE expertsô comments also cover a number of other matters including  

Å The need to clarify the supervisory authorityôs powers. 

Å The introduction of arrangements relating to data protection officers. 

Å The need to improve the derogations from certain of the Lawôs provisions.  

In the time available I have not been able to make a comprehensive and detailed comparison 

between the recommendations in the twinning report and those made by CoE experts. 

However, I hope that I have been able to show that there is a considerable amount of 

consistency of thinking about what needs to be done to bring the Ukrainian data protection 

law more closely into line with the European legal instruments. 

 

Ms. Olena Smirnova, BC Project Leader, Deputy Head of Apparatus of the Commissioner 

for Human Rights: 

Thank you, Mr. Suttonn, for your comments. We believe that thanks to joined efforts the new 

law will meet the international standards. 

I will now give the floor to Mr. Arkadiy Bushchenko, Executive Director of the Ukrainian 

Helsinki Human Rights Union. 
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Mr . Arkadiy Bushchenko, Executive Director of the Ukrainian Helsinki Human Rights 

Union: 

I am grateful to the experts for a very rich in content report. 

Now it is a transition period, our organization and many others are opposing politicization of 

the process. 

This report will be useful to candidates who will be able to read and evaluate their 

capabilities. 

 

Now I would like to share my opinion on how much your report corresponds to my view of 

the Ombudsman institution. 

In my opinion, the Ombudsman institution should have a greater moral and ideological power 

than formal punitive and administrative powers.  

Some functions are atypical for Ombudsman institution, for example, drawing up 

administrative protocols. A tough model makes the office more similar to the state authority 

than to a human rights defender.  

I am a supporter of focusing on some kind of strategic issues, systemic problems and long-

term strategies to overcome these problems. 

Massive amount of complaints distracts Ombudsman from focusing and working on systemic 

issues. 

 

There are some recommendations that direct the office to a strategic approach of solving 

problems. For example, the recommendation to deprive Ombudsman of the right and duty of 

representation. The office is not a law firm or a center for provision of free legal aid. This 

function distracts resources, places Office in a rather inadequate position, when it takes one 

side in a certain process. 

The main tool of Ombudsmanôs influence on litigation should be the instrument of amicus 

curiae. 

This can lead to a new level and bring the private unknown case to a new light and give it an 

important value. Having sufficient resources, this would be a very powerful tool to give an 

opportunity to influence the situation. 

 

I have some concerns regarding recommendation related to granting the right of legislative 

initiative because of possible conflict of interest. The Ombudsman must continue criticizing 

the authorities, and not feel involved. This will restrict its effectiveness, possibilities and 

freedom. I foresee a lot of logistical problems here. It will be necessary to increase this office 

by several times, so that it could take part in all parliamentary activities. And this will turn 

the Ombudsman institution into a parliamentarian. 

 

The same precautions in relation to granting  the right to actio popularis, the ability to file 

lawsuits in public interest. It is possible, but it seems to me that it is necessary to think over 

certain restrictions for this, because Ukraine and Lithuania can recall the situation related to 

the prosecutor's office, which interfered with any administrative activity. I do not want to put 

human rights into the place of abstract legality and create an instrument for general 

supervision. It is necessary to think about certain restrictions on this. The instrument of 

general supervision has proved its ineffectiveness in Soviet times. Changing names will not 

add efficiency. I do not mind it, but there should be some limitations and justification. 

 

It is desirable to identify specific circumstances before giving it the right of actio popularis, in 

order not to give institution the functions that are not peculiar to it. 
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Thank you for the discussion and for your attention. 

 

Ms. Olena Smirnova, BC Project Leader, Deputy Head of Apparatus of the Commissioner 

for Human Rights: 

We see that the views of civil society organizations and international partners mainly 

coincide. It is a good sign that we are heading in the right direction. 

  

4. DISCUSSION 

 

 

Mr. Yevhen Zakharov, co-chairman of the Kharkiv Human Rights Group: 

Point 2.4. Could you please specify what you mean? It concerns the appointment of an 

Ombudsperson and the revision of the number of votes. Does it mean to increase to two 

thirds? 

 

Ms. Auġra Rauliļkytǟ, Resident Twinning Adviser:  

For the purpose of appointment - yes. For dismissal ï even more. 

 

Mr. Tomas Davulis, Professor, Dean of the Faculty of Law of the Vilnius University: 

I have a question. I tried to pay attention to individual protection of rights in my report.  

Svitlana, Arkadiy, how do you see the opportunity to improve individual protection? What 

are the ways to make it more effective? 

 

Mr . Arkadiy Bushchenko, Executive Director of the Ukrainian Helsinki Human Rights 

Union: 

I understand the cynicism of my position on the strategic role of the Ombudsman. But we live 

in conditions of limited resources. It is necessary to have an explanation and some kind of 

clear policy on how to choose cases (To limit the actio popularis). 

I am against an uncertain position, when Ombudsman subjectively chooses the case. 

Assessment of the strategic nature of the case and the need to intervene is a very delicate 

issue. 

 

Mr. Gintaras Kryģeviļius, President of the Supreme Administrative Court of Lithuania: 

This is due to the fact that we are talking about systematic violations. A separate example can 

serve as an example of a strategic problem.  

For example, there is a problem in Lithuania: poor maintenance of convicts. This kind of 

violation of human rights is registered systematically. But the Ombudsman himself has no 

other mechanism except for giving recommendations. In this case, seeing a systematic 

violation, Ombudsman could intervene and express his/her position regarding this case, 

pointing out on a systematic nature of the issue. In their turn the courts would listen and 

adhere to the position of Ombudsman.  

 

Mr. Arkadiy Bushchenko, Executive Director of the Ukrainian Helsinki Human Rights 

Union: 

I supported that the Ombudsman could, as an amicus curiae, intervene in any case, helping 

others (when the case is initiated by other institution, not the Ombudsman). 

But actio popularis, when the Ombudsman has no one behind - it's a different story. There 

must be some restrictions. 

Certain categories of persons do not have the opportunity to receive assistance. Competent 

amicus curiae can be more effective than the representation. In general it should be solved on 
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a systematic level by creating a system of free legal aid, but not by transferring it to the 

Ombudsman. The Ombudsman should rather raise the problem that people who need such 

help do not receive it. 

 

Mr. Gintaras Kryģeviļius, President of the Supreme Administrative Court of Lithuania: 

Through this the Ombudsman sees a systemic problem, but not a concrete person. 

Commissioner comes to the court with the authority to indicate the court on the existence of 

the systemic problem and take action. 

 

Mr. Augustinas Normantas, MS Project Leader, Seimas Ombudsman, Head of the Seimas 

Ombudsmenôs Office of the Republic of Lithuania: 

Let me describe our practice: we implement two functions ï (1) consider specific complaints, 

solving the problems of concrete people; (2) solve systemic problems. In fact, these issues 

have to be raised and it would be good if our recommendations were heard in the courts, 

since we are doing common work. 

 

Ms. Svitlana Kolyshko, Human Rights Team Lead, Project Coordinator, UNDP project 

ñStrengthening Capacities of the Office of the Ombudspersonò: 

I would like to support Augustinas. And I also agree with Arkadiy that the interference into 

the Court on a specific case is dangerous. On the other hand, it is impossible to form a 

systemic problem without considering individual cases.  

 

Mr. Augustinas Normantas, MS Project Leader, Seimas Ombudsman, Head of the Seimas 

Ombudsmenôs Office of the Republic of Lithuania: 

We chose the other way:  the Ombudsman decides how to help a person. We notice that 

human rights are violated. We ask to solve the problem and supervise the case. If the problem 

is solved, we do not file a complaint. In 50% of cases problems are eliminated at this stage. 

 

Ms. Olena Smirnova, BC Project Leader, Deputy Head of Apparatus of the Commissioner 

for Human Rights: 

We are acting in terms of amicus curiae. We have no right to interfere in the process, we 

cannot change the decision of the court, but if we are present at a session and see that the 

judge has ignored the requirements, of certain articles, we have the right to apply to the 

Supreme council of justice. We report the problem and suggest coming to an understanding 

of the issue.  

 

 

Mr. Yevhen Zakharov, co-chairman of the Kharkiv Human Rights Group: 

I would like to thank experts for their work. I support the majority of recommendations.  

Still, there are some doubts regarding the provisions related to protection of public interests. 

There is one problem: I always assess the law by how advanced it is in comparison to 

personsô consciousness. 

The law can be two steps ahead, but society is not ready for it. It will not work in our reality ï 

recommendations of Council of Europe. 

To be more convincing it was decided to create a NPM inside the Office. 

 

Suggestions: whether an Ombudsman can interfere with the judiciary. No. The Ombudsman 

should not take any side. 
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I would leave an opportunity for the Ombudsman, when the case already passed two 

instances and if he/she sees that significant violations of human rights occurred, appeal to the 

cassation body, and let them to decide.  

 

One more amendment to the law is missing: a more clear statement that the Ombudsmanôs 

Office is a human rights organization. I would like to see more norms and emphasis on 

cooperation with human rights organizations in the law. 

 

I support the creation of regional representatives. 

 

I also think that responsibility of state bodies for refusing to cooperate with an authorized 

person should be strengthened more. Such norm could be introduced into the law. 

 

The powers of moral condemnation must be strengthened as well. It would be timely, taking 

into account the context in Ukraine. 

  

 

Ms. Olena Smirnova, BC Project Leader, Deputy Head of Apparatus of the Commissioner 

for Human Elena:  

Yesterday we had an internal discussion and we all agreed that establishing a Code of Good 

Governance is an interesting recommendation. A moral assessment of the actions could be 

given based on its principles.  

 

Mr Vytautas Valentinaviļius, Communications Lead, Seimas Ombudsmen's Office of the 

Republic of Lithuania:  

Are there any provisions in law providing to come up with special report based on the ground 

of systematic problem found in complaints?   

 

Ms. Olena Smirnova, BC Project Leader, Deputy Head of Apparatus of the Commissioner 

for Human Rights:  

Our law provides that the Commissioner prepares not only the annual report, but also special 

reports, for example on NMP report. But we have one problem: the Parliament ignores it. The 

only parliamentarian who reads our reports is the Parliamentary Committee for Human 

Rights. 

 

Ms. Jurgita Pauģaitǟ-Kulvinskienǟ, Director of the Law Institute of Lithuania: 

The moral function - the principles of good administration. This is a document based on a 

case law, with clear principles the state institutions should follow. With time such Code could 

evolve into a new law under administrative law or public administration. It would be a soft 

law Code to rely upon once you receive a complaint. 

 

It has already been stated that many of the recommendations of the Ombudsman are not 

implemented. There is an article saying that there is a responsibility for non-fulfilment. But it 

does not work. Our proposal is to introduce an executive act. Sanctions do not always have to 

be financial.  

 

Taking the second step is only admissible in critical situations. In our understanding, 

Ombudsman should be a classic organ, but perhaps in your situation it needs to be given a 

hybrid function. 
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Ms. Larisa Nadtochiy, chief consultant, Secretariat of the Committee on Human Rights, 

National Minorities and Interethnic Relations:  

Civil society greatly influences the decision-making process in Ukraine. But, unfortunately, 

the law does not reflect the role of public organizations in taking part in the election of the 

Commissioner. Our Committee receives numerous complaints, but we have no influence on 

the decision-making process.  

Could you please give examples of positive European practices, which can help us in the 

election of the Commissioner.  

 

Ms. Jurgita Pauģaitǟ-Kulvinskienǟ, Director of the Law Institute of Lithuania: 

This is an important, but political issue. We looked at it as experts basing on the simple logic 

of law. There are different options for solving this issue. Ms. Audronǟ Gedmintaitǟ, Director 

of the Court Practice Department of the Supreme Administrative Court of Lithuania, will give 

you the details. 

 

 

Ms. Audronǟ Gedmintaitǟ, Director of the Court Practice Department of the Supreme 

Administrative Court of Lithuania: 

There is a number of ways to enhance the participation of civil society. It is recommended 

considering the following options. There are 3 examples in the international practice: 

 

- The Chairman may publicly call for nominations and set a time-limit for their 

submission. 

- It can be established that the representatives of the civil society should be 

invited to participate in the selection procedure for the purposes of identifying persons and 

making recommendations. 

- One can discuss a step further such as to establish that at least one or two 

candidates shall be proposed according to the received applications from the public call. 
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General remarks 

1. The great majority of the proposals and recommendations were very welcomed by the 

stakeholders and acknowledged as being capable to strengthen the legal status of the 

Commissionerôs Office or make their activities more efficient. The most appreciated 

recommendations, as the representatives of the Commissioner have noted, are the 

ones, which, in general, correspond to and reflect on the practical concerns that were 

voiced during the regular meetings with the Office. Indeed, the agreement on the 

recommendations is a result of close cooperation with the representatives of the 

Commissioner who were available for discussions and exchanges of information and 

experiences at all times. In addition, a revised version of recommendations is adopted 

taking account of the comments expressed by the stakeholders with a view to finding 

the most appropriate way to reconcile the application of national law and its legal 

peculiarities with the standards of European legal order.  

1. The Role of the Commissioner in Promoting Good Administration 

2. During the presentation of the recommendations, it was emphasized that all proposals 

prepared by the experts are reflecting on the legal framework concerning the 

administrative procedural law in Ukraine and addressing the existing problems at the 

Commissionerôs Office in implementing the mandate. A specific recommendation on 

the role of the Ombudsperson as a promotor of good administration was noted. The 

role of the Commissioner as a promoter of good administration has a direct link with 

the development of legal norms of administrative procedure. The procedural rights 

and rules of the investigation of individual complaints are a precondition for a clear 

need to strengthen the mandate of the Commissioner. Having regard to different laws, 

in particular the Code of Administrative Offences, the Law on the Citizensô Appeals, 

the Code of Administrative Judicial Procedure of Ukraine and other, the macro 

changes on administrative procedure could be a fundamental challenge for the 

improvement and reformation of the public sector in Ukraine. One of the micro 

changes, which could be achieved in the middle-term and which is related only with 

the activities and mandate of the Commissioner, is the adoption of internal regulation 

ñsoft lawò concerning the Code of Good Governance (Good Administrative 

Behaviour). The preparation of the Code of Good Governance could cover the 

principles that serve as tools to direct the public authorities to the existing problems. 

In implementing the Code of Good Governance, the Commissioner could achieve 

better public awareness of the principles of democratic governance and in turn better 

protection of human rights in Ukraine.  

2. The Legal Status of the Commissioner 

3. As a general matter, all the stakeholders were fully supportive on the proposed 

expansion of guarantees regarding the appointment and dismissal procedure, as well 

as empowering the personnel of the Institution. At the outset, it was confirmed that 

the proposals, if they were implemented, do contribute to strengthening the legal 

status of the Commissioner and the Apparatus. Nevertheless, further clarification of 

certain aspects was requested.  

4. First and foremost, it was noted that the relation between the Law of the 

Commissioner and the Law on Civil Service regarding the status of the Secretariatôs 

personnel shall not be overlooked. It was pointed out that the Law on Civil Service 

does not provide for any exceptions in terms of its application scope and as a rule this 

law is applied to all members of the Secretariat of the Commissioner. The legal norms 
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of the Law on Civil Service imply that the Head of the Secretariat of the 

Commissioner shall be a civil servant. Moreover, it is for the Head of the Secretariat 

to hire all members of the personnel. Under these circumstances, concerns were raised 

as to the independence of the Institution since the staffing policy in fact becomes a 

matter of the executive power. It was also noted that currently, the matters related to 

the personnel remain in the hands of the Commissioner since the Office benefits from 

the transitional provisions of the Law on Civil Service. 

5. Second, clarifications were asked with regard to the proposals on the appointment 

procedure, as to what majority is required to adopt a decision at the Parliament. In this 

regard, it was also noted that the proposals on the voting procedure could be more 

specific, i.e. few suggestions on the proportion expressing the majority of votes shall 

be presented. 

The recommendations propose to revise the existing legal regulation, which sets out 

that the Commissioner is appointed by simple majority of voices in the Parliament 

and bring it closer to the international recommendations, which, in turn, set out that a 

decision on the appointment shall be adopted by a qualified majority. Nevertheless, 

this proposal was considered by the stakeholders as unlikely to be realistic due to the 

peculiarities of political environment in Ukraine. 

In response to the raised doubts, the experts noted that the qualified majority of votes 

is required by the prevailing international guidelines. As noted in the PACE 

Recommendation 1615 (2003), for any institution of ombudsman to operate 

effectively, appointment procedure should require a qualified majority of votes 

sufficiently large as to imply support from parties outside government (7.3.). This 

approach is also supported by the Venice Commission. The election by the increased 

majority in the parliament certainly strengthens the ombudsmanôs impartiality, 

independence and legitimacy. It also means that the person chosen is supported by a 

large part of society. In return, the appointment of the ombudsman by a simple 

majority of members of parliament is seen as inadequate.  

In addition to this, other findings and recommendations of international organisations 

on the same matter shall be born in mind. In this regard, the NISA
2
 report of 2015 

(p. 114) sets out that óthe procedure for the Ombudsmanôs appointment could be 

reviewed to make sure that it is supported by both the coalition and opposition in the 

legislatureô. Similarly, the NISA report of 2011 (p. 118) notes that having regard to 

the fact that the Ombudsman is elected by the absolute, not qualified majority of votes 

of the MPs, such a procedure for appointment strengthens the risk of appointing to the 

Ombudsmanôs post the person loyal to the ruling coalition in the Parliament.  

6. Third, as regards the organisational aspects of the Institution, the experts were asked 

to clarify whether the suggestion to introduce the position of the deputy of the 

Commissioner is in line with the current organisational structure, which consists of 

representatives to the Commissioner and Secretariat. The experts were asked to 

explain the role of the deputy within the current organisational framework. It was also 

pointed out that the existing system consisting of representatives poses no major 

organisational difficulties. Meanwhile, in the cases where the Commissioner is not 

present the authorisation to perform the functions of the Commissioner is delegated to 

other members of the Office. After brief but fruitful discussion, it was agreed to 

                                                 
2
 Transparency International Report on National Integrity System Assessment Ukraine. 
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amend the text of the recommendations and abandon the idea regarding the deputy 

position.  

7. Fourth point raised during the discussions concerned the proposals on how to make 

the appointment procedure more efficient. This was pointed out to be of particular 

importance having regard to the fact that the new Head of the Office has not been 

appointed yet. The experts noted that there are no universal measures to speed up the 

appointment procedure. Nevertheless, it was again pointed out that enhancing the 

participation of the civil society in the nomination process may be of help here. As 

provided for under Report 1.3., the following options may be considered: the 

Chairman may publicly call for nominations and set a time-limit for their submission; 

it can be established that the representatives of the civil society should be invited to 

participate in the selection procedure for the purposes of identifying persons and 

making recommendations. One can discuss a step further such as to establish that at 

least one or two candidates shall be proposed according to the received applications 

from the public call. Regardless which particular form is chosen, the goal here is the 

same ï to enhance the transparency at the selection procedure inasmuch as possible. 

8. Finally, the proposals regarding the financing of the Institution were discussed. It was 

agreed that the measures proposed by the experts aim to ensure adequate financing to 

the Institution in as much as possible. Nevertheless, as accurately noted by the 

representatives of the Commissioner, implementing the suggestions on the matter is 

closely related to the functions delegated to the Parliament and the Executive 

exclusively. Therefore, having regard to the peculiarities of legal tradition in the 

country, the implementation of the suggestions may constitute a legislative burden 

disproportionate to its overall impact. Therefore, the experts consequently considered 

that the recommendation should be revised accordingly.  

3. The Review of Administrative Actions 

9. During the discussions, it was agreed that there is a need for a specific type of the 

decisions of the Commissioner, i.e. administrative acts that are capable to impose 

sanctions. The representatives of the Office who are responsible for the protection of 

human rights in the field of equality and discrimination indicated further possible 

problems in case the above-mentioned type of acts are to be adopted. For instance, the 

alleged discrimination cases require more time and resources to identify whether there 

was discrimination, or not (comparing them to the cases in other areas, such as the 

access to public information or others, where a possible violation is more obvious). It 

can happen that the Office of the Commissioner will be flooded with appeals and it 

will lack resources to cope with the flow. Finally, the discussion was closed with a 

proposal that the imposition of sanctions and penal functions conferred on the 

Commissioner could achieve a positive impact only in exceptional cases in the 

spheres of equality and anti-discrimination. 

10. Indeed, the implementation of administrative acts that impose sanctions on the public 

or private institutions, which have violated the rights of the individuals concerned, can 

be ordered only as an ultima ratio measure. It should only be used as a last step of the 

administrative procedure for investigating individual complaints. One should note that 

the sanctions should be applied only within the mandate of the Commissioner 

concerning the atypical control functions in the sphere of data protection, access to 

public information or protection of equal rights and anti-discrimination. Nevertheless, 

the basic rule and the main act for implementing the general mandate of the 

Commissioner in all areas shall be a recommendation (pododnia). If the 
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recommendations are not implemented and the real restoration of the violated rights 

of the individuals concerned could not be achieved by recommendations, the 

Commissioner shall have a competence to impose a sanction of an administrative or 

financial type, which is based on the administrative act (pripis). This second type of 

the acts adopted by the Commissioner ï administrative acts imposing sanctions ï shall 

be regarded as a ñheavyò hand of the Commissioner and confers on the Commissioner 

the power to apply the liability to the responsible person directly, i.e. without applying 

to the court. At the same time, the administrative acts imposing sanctions have a 

compensational function where the Code of Administrative Offences is not applied 

and the protocols on the administrative liability are not to be drawn. The latter 

activities of the Commissioner is not in line with the nature of the Ombudsmanôs 

Office.  

11. Another important question raised during the discussions was the coherence between 

the implementation of the mandate of the Commissioner and the Code of 

Administrative Offences. The participants of the discussions noted that the Code of 

Administrative Offences could definitely not be used as a measure capable of 

preventing violations of human rights or means of redress. From the perspective of the 

legal functions, the Code of Administrative Offences has a purpose of proactive 

implementation and provides an effective legal reaction, in terms of time, to the 

alleged infringer, for example where the individual concerned does not provide 

information/documentation or does not allow the representatives of the public 

authority enter the premises. In such cases, the state authority must have simple and 

effective measures. In addition to this, according to the actual text of the Code of 

Administrative Offences, the public or private legal entities/enterprises are not subject 

to liability under this law. Therefore, creating a unique type of the Commissionerôs 

acts, i.e. administrative acts imposing sanctions, will also allow the prosecution of 

legal entities themselves instead of the heads of the legal entities, who are currently 

regarded responsible for the violations of human rights. 

4. The Relations of the Commissioner with the Parliament  

12. While presenting the main findings and recommendations regarding strengthening the 

Commissionerôs relationships with the Parliament, the aspect of acting timely any 

time when it is needed was stressed. Based on that, the stakeholders discussed the 

recommendation to amend the Law of the Commissioner by expressly introducing 

that the Commissioner shall have the right to propose to the Parliament to adopt or 

revise the legislation with the purpose of ensuring the human rights and freedoms and 

promoting and protecting the right to good public administration. This right shall be 

implemented any time when in the course of the exercise of the Commissionerôs 

jurisdiction it deems necessary. Regarding this recommendation, the personnel of the 

Commissionerôs Office raised concern that they can develop a draft law with relevant 

amendments, but they do not know what will happen in the voting room after the 

adoption of amendments on the spot. They were concerned that there is a probability 

that after the first good initiative of the Commissioner the text will be completely 

changed in the Parliament and in such a case the Commissioner cannot accept the 

responsibility for that text of the draft. In response to the raised doubts, the experts 

noted that indeed it is impossible to ensure that the Parliament will pass exactly such a 

law, as proposed by the Commissioner. Nevertheless, one should note various 

precautionary measures aimed at preventing the Parliament from changing the essence 

of the draft laws. One of them is, for example, to send the draft law for examination 

after the second reading. The experts also noted that other countries face similar 
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problems. In this regard, the best possible solution seems to be to send the draft law 

for examination before the last reading. Experts also expressed the importance of the 

basic principle that all institutions in Ukraine should work based on the principle of 

serving people. The best possible way to achieve it is to engage in educational work. 

In addition to this, the experts stressed that if, despite all efforts, the Parliament adopts 

the law, which does not correspond to the initial essential idea of the Commissioner, 

there are certain ñpunitiveò measures. In this regard, one should note the following 

instruments such as to make the fact public and to use the right to apply to the 

Constitutional Court with regard to the conformity of the laws with the Constitution 

of Ukraine or to initiate the normative control procedure before administrative courts 

where appropriate. 

13. The other concern raised by participants of the discussion was related to the lack of 

real communication from the Parliamentôs side. Participants explained that the 

Parliament, with the exception of the Parliamentary Committee for Human Rights, 

tends to ignore the reports of the Commissioner. Ms. Svitlana Kolyshko, Member of 

Human Rights Team Lead, Project Coordinator, UNDP project ñStrengthening 

Capacities of the Office of the Ombudspersonò additionally pointed out that they 

support the recommendation on the interaction between the Office and the Parliament. 

The remarks were made that it is unacceptable that the Commissionerôs reports are 

ignored and that it makes no sense then to have a parliamentary control tool if it is not 

used at all. Thus, the experts and the participants agreed that the Commissioner 

should serve as a privileged interface between international human rights standards 

and domestic legal norms. 

5. The Mandate of the Commissioner vis- -̈vis Judiciary 

14. While presenting the recommendations regarding the relation between the activities of 

the Commissioner and administration of justice, it was emphasized by the experts that 

the national legal regulation shall be revised in order to prevent the Commissioner 

from intervening into judicial proceedings and, above all, questioning the soundness 

of court decisions. In this context, the representatives of the Office and other 

stakeholders were eager to find out how the principle of good administration of justice 

is implemented in Lithuania and whether the Ombudsperson here has a role to play. 

By the same token, it was explained that in Ukraine, the proceedings, in particular 

criminal, are unduly lengthy and miscarriages of justice remain a relevant issue. It 

was also noted that under these circumstances, it is difficult to accept that the 

Commissioner shall stand back and abandon its monitoring functions in the sphere of 

administration of justice. It was proposed by the stakeholders that the Commissioner 

shall have a right to make a cassation complaint as a last resort where both instances 

of courts fail to protect human rights.  

In response to these concerns, the experts noted that in line with the best practices in 

Europe the Ombudspersons usually have no supervisory role towards judiciary. The 

issues concerning unjustified and excessively long duration of the proceedings are 

dealt by few essential measures. The correction of possible errors is entrusted to the 

judicial system itself consisting of courts of lower, higher and final instances. In 

addition to this, the functioning of judiciary, including disciplinary proceedings, is 

supervised by autonomous institutions such as the Judicial Council or similar, which 

are entitled to assess the actions of judges or their inaction. Moreover, according to 

the prevailing practice in Europe, the sanction for a breach by courts of their 

obligation to adjudicate on the cases before it within a reasonable time is an action for 
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damages. Such an action is considered to constitute an effective and sufficient 

remedy. 

15. The discussions on the matter have also considered the role of the Commissioner in 

defending public interest before courts. Representatives of the society expressed 

doubts whether the Commissioner should be made responsible for abstract control of 

legality of regulatory acts or should be entitled to submit actio popularis. Instead, 

acting as amicus curiae in individual cases was preferred and considered sufficient. 

Nevertheless, if the suggestions regarding the abstract control of norms and defence 

of public interest were accepted, it was pointed out that one should think about setting 

out the limitations and criteria for the exercise of these procedural rights by the 

Commissioner. In addition to this, the stakeholders noted that the concept of public 

interest is necessarily a broad one. Therefore, there might be some confusion with 

regard to the circumstances where the Commissioner is expected to act in order to 

defend the public interest. Continuing the debate on the remarks received, the experts 

highlighted the benefits of collective claims or claims association. It was emphasized 

that measures of this kind, once successfully implemented, put direct and indirect 

pressure on the executive to improve the situation in the sphere of human rights 

protection.  

16. Meanwhile, the proposal to limit the Commissionerôs role in the sphere of legal 

representation was accepted as feasible and realistic. As pointed out by the 

representatives of the Commissioner, currently, in practice, the personnel of the 

Commissioner rarely act as representatives of individuals concerned before the courts. 

On the one hand, this is also due to the contradictory within legal framework which 

establishes that only advocates are entitled to represent individuals concerned before 

courts. On the other hand, it is a well-established practice that the defence of 

individual legal interests first of all is the responsibility of the person concerned. 

6. The Mandate of the Commissioner in the Sphere of Antidiscrimination  

17. The discussions and the feedback from the representatives of the Office indicated 

clear support for the expertsô proposal to merge two acts, namely the Law on 

Ensuring Equal Rights and Opportunities of Women and Men of 2005 and the general 

Law on Principles of Prevention and Combating Discrimination of 2013, as today 

they create a collision and may impede the execution of the Office competences in the 

area of equal treatment. The single law governing the general foundations of the non-

discrimination, including the competences of the Office and other stakeholders and 

covering all grounds of prohibited discrimination alongside with more specific 

provisions with relation to single grounds such as gender or ethnic origin, would 

provide for significant help in pursuing the antidiscrimination mandate of the 

Commissioner.  

18. The further discussions have revealed that there is a slight mistrust or the lack of 

understanding of the proposed competence to provide individual assistance to victims 

of discrimination in pursuing their complaints about discrimination. In expertôs 

opinion, even today the Office is entrusted with this mission as it accepts the 

complaints and advises the citizens. This function of the Equality Body is provided 

both by the Directive 2006/54 and the Directive 2000/43 and therefore cannot be 

ignored in the course of harmonisation process. However, the said competence has to 

be differentiated from another type of involvement of the Commissioner ï the right to 

initiate proceedings before the court in the name of the individual or the right to 

provide legal aid in presenting individualôs legal interests before courts. Indeed, as it 




