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MISSION REPORT 1.4

TERMS OF REFERENCE FOR THE ACTIVITY:
1.4. CARRYING OUT A ROUND TABLE TO DISCUSS RECOMMENDATIONS
REGARDING CHANGES TO THE LEGAL FRAMEWORK GOVERNING THE
ACTIVITIES OF THE OMBUDSPERSON
1.1 Twinning Number: UA/47b
1.2Title: Implementation of the best European practices with the aim erigitrening the
institutional capacity of the Apparatus of the Ukrainian Parliament Commissioner for
Human Rights to protect human rights and freedoms (Apparatus)
1.3Beneficiary Country: Ukraine
1.4Member States:Lithuania/Austria

1 ACTIVITY INFORMATION.

2.1. Activity No and Title: 1.4. Carrying out a round table to discuss recommendations
regarding changes to the legal framework governing the activities of the Ombudsperson

2.2.Start date: 201708-01 and end date of the Activity: 2017909-30

2.3. Experts of the Adivity :

Experts:

1. Ms. JucrKguiltva nPsakuigeaniat & key expert); -29aw | nsi
2. Ms. Salvija Kavalne, Law Institute of Lithuania; 2017.09225

3. Ms. Audrona Gedmintaita; Supr bamdnstititd mi ni st
of Lithuania)i 2017.09.2529.

4 . Mr . Gintaras Krygevilius; Supreme Admini !
of Lithuania); 2017.09.229.

5. Mr. Tomas Davulis; Vilnius University; 2017.09-25.

6. Mr. Hannes Tretter; Ludwig Baltnann Institute of Human Rights; 2017.092%

2.4. Tasks and description of the Activity:

I. Carrying out a round table to discuss recommendations regarding changes to the
legal framework governing the activities of the Ombudsperson

The RTA in close goperation with the key expert and designated members of the Ukrainian
Ombudsperson office will organize a round table to discuss the existing regulatory and legal
framework governing the activities of the Ombudsperson, experts' findings, best European
and international experience and expert recommendations in that field and the need for
possible changes.



Planned duration of the round table: 2 day event. On the first day of the round table experts
will present their findings and recommendations for the esgmtatives of the Ukrainian
Ombudsperson office, members of thavisory Council under the Commissioner for Human

Rights and members of the Expert Groups established by the Advisory Council. On the
second day of the round table experts will discuss fhmelmgs and recommendations with
representatives of the relevant Parliamentary Committees responsible for human rights,
representatives from various governmental institutions like the Ministry of Justice,
representatives of civil society and media, repnéstives of other European and international
projects carrying out various activities in the human rights and justice area such as the EU
Project ASupport to Justice Sector Refor ms
in the Ukraine, etc. Pactpants at the round table event will include the RTA, the Key expert

and other STEs. A detailed | ist of i nvitee
with the Ombudspersonos of fi ce. bédkeptiamdg t he
deliveral to the pool of experts for the final drafting of amendments to organisational legal

acts regulating activities of the Apparatus.

3. ACTIVITY RESULTS

3.1. Results achieved:Round tablediscussions regarding thecommendationsn proposed
changes to theefal framework governing the activities of the Ombudspenseine
organised.

3.2. Documents delivered:Agenda of the round table; list of participants; minutgsl
October 10, 2017).

Annex 1:

Agenda of Discussion of 27 September 201Presentation ofthe Recommendations
regarding Changes to the Legal Framework governing the Activities of the Ombudsperson.

Agenda ofRound table o028 September 2015trengthening the Ukrainian Ombudsperson
Institution: Recommendations regarding Changes to the Legahework Governing the
Activities of the Ombudsperson.

Annex 2 Speeches regarding the Recommendations on Proposed Changes to the Legal
Framework governing the Activities of the Ombudsperson

Annex 3: Presentationdlides.
Annex 4:

Minutes of 27 September 2017 Discussion. Presentation of the Recommendations
regarding Changes to the Legal Framework governing the Activities of the
Ombudsperson

Minutes of 28 September 2017. Round table Strengthening the Ukrainian
Ombudsperson Institution: Recommendations regarding Changes to the Legal
Framework Governing the Activities of the Ombudsperson

Annex 5: Summarized Contributions and Feedback received regarding the
Recommendations aimed at Bringing the National Regulatory and Legal Framework in
accordance with the Best EU Practices in the Human Rights Area.



Annex 6: Revised version of Recommendations aimed at Bringing the National
Regulatory and Legal Framework in accordance with the Best EU Practices in the
Human Rights Area, as presented in Actiity 1.3.

Date: 3.112017

Expert: Jur gi t aKPlawigrad kK iae n a



ANNEX 1 Agendas

(1) Agenda ofthe Discussion27 September 2017.

Presentation of the Recommendations regarding Changes to the Legal Framework
governing the Activities of th®mbudsperson.

* *
* *
* *

European Neighbourhood Instrument
Twinning project No. EuropeAid/137673/DD/ACT/UA

Implementation of the best European practices with the aim of strengthening the institutional capacity

of the Apparatus of the Ukrainidrarliament Commissioner for Human Rights to protect human
rights and freedoms (Apparatus)

PRESENTATION OF THE RECOMMENDATIONS REGARDING CHANGES TO THE
LEGAL FRAMEWORK GOVERNING THE ACTIVITIES OF THE OMBUDSPERSON
Discussion
27 September 2017
Secretarifof the Ukrainian Parliament Commissioner for Human RigHtsloér
21/8 Instytutska Street, Kyiv, Ukraine
Agenda

Hour Topics, speakers
10.001 10.15 | Welcome address
Ms. Olena Smirnova- BC Project Leader, Deputy Head of Apparatus of the

Commissioner for Human Rights
Ms . Augr a -Residdnt TWikning Adviser

10.15-11.30 | Presentation of recommendations aimed at bringing national regulatory and lega
framework in accordance with best EU practices in the human rights area

Recommendations on the role of the Ombudsperson as a promoter of go
administration o
Ms. Jur gi «Kal R a n@kdcte af the Law Institute of Lithuania

Recommendations on legal status of the Ombudsperson (appointment, immunit
social guarantes, dismi_ssal) i
Ms . Audr on a , ODrdomaof the @ourt Rractice Department of the Supr




Administrative Court of Lithuania

Recommendations on effective implementation of the mandate: strengthenir|
administrative procedure and participation in legislative process
Ms . Sal vi,jSeniorkSpeciaidt of the Law Institute of Lithuania

Recommendations on mandate of the Ombudsperson visvis Judiciary
Mr . Gi nt ar a sPreKident gf éh8LupremetAdministrative Court of Lithuania

Recommendaions on mandate of the Ombudsperson in the sphere
antidiscrimination
Mr. Tomas Davulis, Professor, Dean of the Faculty of Law of the Vilnius University

Recommendations on special mandate of Ombudsperson regarding freedom
information and right to data protection
Mr. Hannes Tretter, Director of theLudwig Boltzmann Institute of Human Rights

11.301 12.30 | Discussion

12.301 13.00 | Closing remarks
Ms. Olena Smirnova BC Project Leader, Deputy Head of Apparatus of the
Commissioner for Human Rights
Ms. Jur gi «al R a wm§Dkdcteranfdhe Law Institute of Lithuania
Ms . Augr a , ResidentiTWikning Aalviser

13.00 13.30 | Buffet
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(2) Agenda of the Round table28 September 2017.

Strengthening the Ukrainian Ombudsperson Institution: Recommendations regarding
Changes to the Legal Framework Governing the Activities of the Ombudsperson.

* *
* *
* *

European Neighbourhood Instrument
Twinning project No. EuropeAid/137673/DD/ACT/UA

Implementation of the best European practices with the aim of strengthening the institutional capacity
of the Apparatus of the Ukrainian Parliament Commissioner for Human Rightstéxt human
rights and freedoms (Apparatus)

STRENGTHENING THE UKRAINIAN OMBUDSPERSON INSTITUTION:
RECOMMENDATIONS REGARDING CHANGES TO THE LEGAL FRAMEWORK
GOVERNING THE ACTIVITIES OF THE OMBUDSPERSON

Round table

28 September 2017
Secretariat of th&lkrainian Parliament Commissioner for Human Righ‘fbf,ldor
21/8 Instytutska Street, Kyiv, Ukraine

Agenda

Hour Topics, speakers

10.007 10.30 | Welcome address

Ms. Valeriya Lutkovska, Ukrainian Parliament Commissioner for Human Rights
H.E. HuguesMingarelli, Ambassador, Head of thi&elegation of the European Union
Ukraine

Mr. Hryhoriy Nemyria , Chairperson of the Committee on Human Rights, Nati
Minorities and International Relations of the Parliament of Ukraine (TBC)

Mr. Augustinas Normantas, Seimas Ombudsman, Head of the Seimas Ombuds
Office of the Republic of Lithuania

10.30-12.00 | Presentation of recommendations aimed at bringing national regulatory and lega
framework in accordance with best EU practices in the human rights area

Recommendations on the role of the Ombudspersoms a promoter of good
administration o
Ms. Jur gi Kal R a n@kdcte af the Law Institute of Lithuania

Recommendations on legal status of the Ombudsperson (appointment, immunit




social guarantes, dismissal)
Ms . Audr ona , Qredomdf the @ourt Rractice Department of the Supr
Administrative Court of Lithuania

Recommendations on effective implementation of the mandate: strengthenir
administrative procedure and participation in legislative process
Ms . Sal vi,jSeniorkSpecialidt of the Law Institute of Lithuania

Recommendations on mandate of the Ombudsperson visvis Judiciary
Mr . Gi nt ar a sPreKident gf ¢h@upremewAdministrative Court of Lithuania

Recommendations on mandate of the Ombudsperson in the sphere
antidiscrimination
Mr. Tomas Davulis, Professor, Dean of the Faculty of Law of the Vilnius University

Recommendations on special mandate of Ombudsperson regarding freedom
information and right to data protection
Mr. Hannes Tretter, Director of theLudwig Boltzmann Institute of Human Rights

12.00i112.30 | Coffee break

12.301 13.00 | Synergy of recommadations
Ms. Svitlana KolyshkpHuman Rights Team Lead, Project Coordinator, UNDP pro
iStrengthening Capacities of the Offi
Mr. Graham Sutton Data Protection Expert of the Council of Europe, Joint Progran
between the EU and h e Counci | of Europe AStr
European human rights standards in Uk
Mr. Oleksandr PavlichenkoChairman of the Ukrainian Helsinki Human Rights Union

13.001 14.00 | Discussion

14.00 14.15 | Closing remarks
Ms. Olena Smirnova BC Project Leader, Deputy Head of Apparatus of the
Commissioner for Human Rights
Ms . Augr a ,ResidehtTWirkiggtAdviser

14.157 15.00 | Buffet

Simultaneous interpretation will be provided.
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ANNEX 2 Speeches

* *
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EU Twinning Project No. UA/47b
Al mpl ementation of the best European pract .
institutional capacity of the Apparatus of the Ukrainian Parliament Commissioner for
Human Rights to protect human rights an

SPEECHES REGARDING THE RE COMMENDATIONS ON PROPOSED
CHANGES TO THE LEGAL F RAMEWORK GOVERNING THE ACTIVITIES OF
THE OMBUDSPERSON

Experts:

1. Ms . JurgkKulaviPakdg ®intaa (key expert); Law
2017.09.2529.

2. Ms. Salvija Kavalne, Law Institute ofLithuania; 2017.09.2529.

3. Ms. Audrona Gedmintaita; Supreme Adminis
Institute of Lithuania) 1 2017.09.2529.

4 . Mr . Gintaras Krygevilius; Supreme Admini

Institute of Lithuania); 2017.09.2529.
5. Mr. Tomas Davulis; Vilnius University; 2017.09.2529.
6. Mr. Hannes Tretter; Ludwig Boltzmann Institute of Human Rights; 2017.09.2529.

Kyiv, October, 2017



Recommendations on the Legal Status of the Commissioner

Dr . Au@edmiant ai t a
Head of the Judicial Research Department
The Supreme Administrative Court of Lithuania (via Law Institute of Lithuania)

Dear Colleagues,

As you can see from the reports distributed today a great deal of progress has been achieved
in order for the Commissioner to perform his duties with independence, flexibility and
efficiency. Indeed, generally, the existing legal framework on the legaissta the
Commissioner is in compliance with European and international standards. The status of the
Commissioner is constitutionally defined and the legal framework offers key guarantees of
independence to the Commissioner. Having said that, more camdbeeeds to be done.

First of all, | shall map for you the recommendations | intend to cover. We propose that the
current legal regulation shall be further improved, particularly with regard to the more
effective appointment and dismissal procedures atanger legal underpinning of
guarantees to the staff of the institution. | am going to explore each of these questions in turn.

My choice of this route results in essence from the establishedombormities of national

law with European standards. hall also address the issues raised by the Office during our
meetings. We are grateful for the excellent cooperation with the staff, who were available for
discussions and from whom we learnt a great deal. To say the ldastry is, as usual, less
informative than practice.

The smooth functioning of the institution requires that the Commissioner is appointbd
groundsof merit, competenceandexperience in the sphere of human rights protection. The
Law of the Commissioner grants ratherde opportunities to stand as a candidate and
sufficiently clear steps of appointment procedure. Nevertheless, there are few aspects call for
the improvement.

First, the Law of the Commissioner lacks consistency in terms of what is assumed to be
c an di doad repatationEven though it is established that the candidate shall possess
high moral qualities, at the same time the law does not prevent a person with previous
corruption record to stand as a candidate. Choosing a candidate from among persons that
offer every requisite of independence, competence and merit shall be a decisive factor.
Therefore, it is recommended to amend Article 5 of the Law of the Commissioner and to
establish that only persons of good reputation and proof of no previous corrnatjobe
nominated as candidates to the post of the Commissioner.

It is also recommended to improve the current legal regulation by provglegter
transparencyin the nomination processWhile there is no limit as to the number of
candidates, it is najuite clear how the Chairman of Parliament or deputies reach out for the
names of the best candidates. In our opinion, the civil society could be of help here. There is
a number of ways to enhance the participation of civil society, which can be propwesegl h
regard to the international practicehé Chairman may publicly call for nominations and set a-timi



for their submission; It can be established that the representatives of the civil society should be invited to
participate in the selection predure for the purposes of identifying persons and making recommendations;
One can discuss a step further such as to establish that at least one or two candidates shall be proposed

according to the received applications from the public caRegardless wish particular form is
chosen, the goal here is the saim® enhance the transparency at the selection procedure
inasmuch as possible.

While discussing the recommendations on the appointment procedure, very recent changes to
the laws shall not be overloe&. Currently, the Rules of Procedure of the Verkhovna Rada
set out that the appointment of the Commissioner shall be adopted by an open vote.
Nevertheless, the Law of the Commissioner has not been updated and it remains that the
decision on the appointmenf the Commissioner shall be adopted by secret voting. This
manifest lack of consistency does nothing for legal certainty and brings no closer to the
appointment of the new Head of the Institution. Under these circumstances, it is, without a
doubt, recormended to amend the legal regulation in order to remove confusing provisions,
which are set out in two legal acts both in force.

In order to bring the national law closer to the international standards, legal rules regarding
the number of votes required the Parliament for a decision on appointment to be adopted
shall be revised. The legal provisions laying down that the Commissioner is appointed by a
simple majority of votes in the Parliament are not in line with the prevailing international
standards.

In discussing the legal status of the Commissioner, termination of the duties is also a key
guestion. The existing legal grounds for termination and dismissal of the Commissioner lack
precision.Special attentiorshall be given to the grounds whisht out that the authority of

the Commissioner ends where verdict of guilty of a court is adopted, and that the
Commissioner is dismissed if he breaks the oath. In the context of international practice, the
wording of these grounds is too open. These gisra® not exclude minor offences and
constitute catctall clauses. Accordingly, it is recommended to draft amendments to replace
the terms with a more qualified wording and to clarify that only serious misconduct provides
a legal basis to dismiss the Corssioner.

In order to strengthen the total independence of the Commissioner, it is also proposed making
the procedure of dismissal of the Commissioner more difficult. First, it is recommended to
establish an increased majority to dismiss the Commissiasemprovided for under
international standards. Second, in order to guarantee transparency in the process of the
dismissal of the Commissioner, it is also recommended providing for procedure that involves
judiciary. Judiciary could be entitled to give aniropn on whether the Commissioner no
longer fulfils the conditions required for the performance of his duties or is guilty of serious
misconduct. Meanwhile, the final decision remains in the hands of the Parliament.

The guarantees for the Commisgomlo not end here and the report we are presenting today
suggests further possible amendments, in terms of immunity, social guarantees and proper
financing of the Institution. Without going into too much detail due to the limited time we
have today, thers an important point to be made. Current legislation needs amendments not
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only with regard to the guarantees of the Commissioner but also the personnel of the
Institution. Two brief aspects merit further consideration:
- Itis suggested establishing in tlaev that the functional immunity is applied not only
to the Commissioner but also to the personnel of the Institution;
- Moreover it is recommended to amend the wording of the existing legal regulation in
a way that empowers the personnel. In this regard, the functions of the Secretariat
shall be spelled out in a sufficiently precise manner in order to exclude the wrongful
interpreation that it is only the Commissioner in his personal capacity, who is entitled
to perform the functions of the Institution, and not the personnel.

This is my last question. As | hope my route today has shown and underlined, the
independence of the @uonissioner is not a privilege but a guarantee that complaints of
maladministration made by public authorities will be investigated by an independent and
impartial institution.
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The Mandate of the Commissioner vis -vis Judiciary

Gintaras Krygevilius
President of the Supreme Administrative Court of Lithuania
(via Law Institute of Lithuania)

Normative Control

1. Secti on X1 of t he Constitution (ACons
Commissioner a direct access to the Constitutional Court. He can apphe
Constitutional Court not only regarding the issues of constitutionality of laws and
other legal acts. He is also entitled to request from the Constitutional Court the
official interpretation of the relevant provisions of the Constitution; thistrigh
particularly important to promote the progressive human rights stanidéodset the
guidelines for the future legislation and to improve the existing practices by clarifying
the constitutional standards.

2. The legal regulation does not lay down anyeal criteria for cases when the
constitutional submission shall be made and the Commissioner in this regard enjoys a
wide margin of appreciation. There are also no legal provisions linking the legal
remedy at issue with the procedures of monitoring ahdmu rights protection or
investigations based on individual complaints. In this regard, the following
recommendationsfor the improvement of the existing legislation can be made.

3. First, the I imitation on the Commi ssionero0s
is not explicitly provided in the text of the Constitution of Ukraine. Nevertheless, two
options shall be considered. The Constituttam be interpretedin the practice of
the Constitutional Court by restricting the power of the Commissioner to apply to the
Constitutional Court only to the issues falling within the competence of the
Commissioner. This limitation could be alsget out in the Law on the
Constitutional Court of Ukraine or in the Law of the Commissioner

4. Second the existing legal regulation does not provide for any precise time limit for
the settlement of the constitutional justice cases by the Constitutional Court. More
precisely, there i10 time limit for theannouncement of final acts of the Court
(judgments and conclusions). This can create preconditions for the Court to continue
the practice of unforeseeable announcement of final acts when these acts can be
announced even a few years after the closure ofptbeeedings. To address this
problem it could be proposed to establish a general time limit for the
announcement of the final acts of the Constitutional Court of Ukraine in the
proceedings.

5. Third, no order of priority for hearing the cases is establishetie Constitutional
Court. Article 75(3) of the new Law on the Constitutional Court of Ukraine
provides one month time limit for proceedings in certain most important cases
(conclusions on constitutionality of draft amendments to the Constitution,stecpfe
the President regarding specific acts of the Cabinet of Ministers and the cases referred
by the Senate or Grand Chamber of the Court). It can be seen as a basis for certain
prioritisation of hearings, buit does not include the submissions of the
Commissioner or the cases involving systemic problems of human rights
protection. Thus,it may also be recommended to supplement the new Law on the
Constitutional Court (or, as an alternative, the Regulations of the Court) with special
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provisions regardinghe priority of hearings and to include cases sgktemic
problems of human rights protection which are submitted kthe Commissioner.

Normative control can be considered as a key task to the Commissioner and there is a
number of positive developmentsesthe past years on this matter. It allows stepping
back a little from the ongoing individual complaints and thus solving legal issues in a
systematic and broader walnder these circumstances, in setting the future
direction, it is proposed that the Commissioner should strengthen the dialogue

not only with the Constitutional Court but also with administrative courts, which

are entrusted with normative control of general legal acts.

Currently, the Commissioner is entitled to apply to administrative caursder to
challenge normative (regulatory) legal acts if there is an interest of the person
concernedn bringing proceedingsThis is a model of secalled concrete judicial
review of regulatory acts However,the current legal regulation does not allow

for an abstract judicial review of regulatory acts and does not confer @aght to

initiate this type of review on the CommissionerUnder these circumstancessis
recommendedto establistthat the Commissioner shall have a direct right to take
action in order to challenge regulatory legal acts before administrative courts.
However, t h e Commi ssioner 06s right t o chall el
administrative courts shall be limited to the issues falling directly into the competence
of the institution

Defence of Public Interest

8.

10.

11.

As far as main principles relating to the
before a court are concernetdjs also proposedthat the Commissioner could be

entitled to apply to courts specifically in the cases regding the defence of public

interest. The objective of this proposal, together with a proposal regarding the review

of regulatory acts, is to establish a complete legal framework for entitling the
Commissioner to act independently, where revealed irrgtietaare considered to be

of a systemic character.

| n determining t he extent for t he Co mmi
defending public interest, one should ensure that the legal remedy of this kind is not
duplicated by the duties of other t&taauthorities. Thereforghe legal regulation

shall establish a right and not a duty of the Commissioner to apply to courts in

order to defend public interest where particular matter falls into the field of the
competence of other state authorities andhkey are capable to defend the public
interest efficiently on their own initiative. In no case the Commissioner shall
replace administrative authorities, on which the duty to defend public interest is
placed by law Therefore, having established that certlgal proceedings are in
progress and there is no pressing need to intervene as a third person into litigation, the
Commissioner shall refuse to undertake remedies for the defence of public interest.

The other possible area of activity regarding thexe# of public interest is initiation
of collective proceedingsvhen the implementation of strategic goals regarding
human rights protectiotiearly requires so

If the Commissioner opts to reinforce an active role in judicial matters, the possibility
to appear asmicus curiaeshall be formalized in the Law. The expertise knowledge
of the Commissioner is in particularly relevant in cases regarding the defence of
public interest. The right to defend public interest, which is also conferred on the
courts, ould be implemented more efficiently if the Commissioner is entitled to
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intervene into the undergoing proceedings regarding the defence of public interest and
to provide opinion regarding the matters under consideration.

Legal Representation of Vulneralilzoups before Courts

12. Currently, the Commissioner invests a lot in helping vulnerable people in order for
them to access legal and judicial remedies. Neverthélesfroposed to revise this
role for the following reasons. The Commissioner cannot act iisolation but it
should also not replace the prosecutors, legal representatives or providers of
state legal aid Having regard to the fact that the state legal aid scheme is in place,
there is no rationale for the Commissioner to act as a representdtitiee o
disadvantaged members of the society. Seeking to enhance the effectiveness of the
Institution, it is recommendedto remove an overlapping between Ukrainian legal
aid system and Commi ssionero6s jurisdictio

Limited Intervention into Judicial Proceetjs

13. Ukraine undergoes significant judicial reform and this includes improving the
functioning of competent bodies, which are entitled to assess the actions of judges or
their inaction.Undert hese <circumstances, it i'S esse
activities must be focused on the monitoring of the judiciary and the supervisory role
shall be eventually withdrawn.

14. It is a wellestablished international standard in Europe that the omlnsdsiseare
prevented from intervening into judicial proceedings and, above all, questioning the
soundness of court decisioms.a majority of cases in Europe, the ombudspersons are
not authorized to initiate proceedings regarding the judicial role of coilitie
existing legalregulationshall be revised to prevent any possibilities for interference
into independence of judiciarit. means that the Commissioner could be given the
power to make general recommendations about the functioning of the courts (as
regards administration and management of the courts). Meanwhile, the power to
interfere into individual proceedings shall be excluded or strictly limited.To this
end, it is recommended to amend the legal provisions of the Law of the
Commissioner. In thigegard, excludinghe right of the Commissioner to submit
information for a disciplinary proceedings regarding the actions of judges of the
Supreme Court of Ukraine and higher specialized courts on the basis of the Law
= 192-VIIl of 12.02.2018 was a posite amendment.

15. Regarding the procedural rights conferred on the Commissioner, which permit the
Commissionerto intervene into any judicial proceedings, two approaches can be
taken to address the issue:

1. Restrictive approach concerning the supervision of judiciary shall mean a
withdrawal of legahorms which establish essentially unlimited possibility to
intervene in any judicial proceedings.

2. A lessstringen approach would be to amend the legislationoadingly to
enable the Commissioner to act within the sphere of judicial activities only in
cases that raise issues affecting human rights and freedoms from a viewpoint
of functioning of the courts or procedural law. In the latter case, it would be
approp i ate to establish a | egal regul at
mandate to the supervision of judicial proceedings of undue delay or evident

vy 0¢sd VLEtO dzd " 1 tets Onlirg hPAessh@m/lIzakon2fidd afogV.ua/laws/show/192
19/paran470#n470
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http://zakon2.rada.gov.ua/laws/show/192-19/paran470#n470

abuse of authority. This option is suggested bearing in mind the peculiarities

of the initial model of the ombd s per sonds institution
Ukraine and having regard to the undergoing transitional period leading to
completion of judicial reforms.
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Recommendations on the Special Mandate of the Commissioner
concerning the Right to Data Protection ad Freedom of Information

Hannes Tretter
STE and Junior Project Leader

. Looking for a proper solution i status quo orseparate bodies?

. The Ukrainian Parliament Commissioner for Human Rights has éqaicitly entrusted

with the control over the observance of legislation on protection of personal data by

22 of the Law on Personal Data Protection. Parliamentary control over the observance of
the right to access to public information was explicitty made a competentee of
Commissioner byArt 3 of the Law on Access to Public Information.

. The task of a data protection supervisor is not specifically focussed on the proper
functioning of public administration and the judiciany is meant to deal with one
specific aspecdbf modern life that is the automatpdbcessingf personal data wherever

it applies, be it in the public or private sector. The means and procedures for executing the
task of data protection supervision will therefore vary considerably from those used to
safeguard good governance, particularly also concerning the way how infringements are
to be prevented and/or sanctioned.

. Hence, in Ukraine the idea has been di scus
functions targeted at promoting goadministration should not be separated from the
function of supervising data processing which has the purpose of safeguarding adherence

to the right to data protection in all sectors, regardless of whether processing is taking
place in the public or in therivate sector.

. European examples show that the special tasks of a dat&tmn supervisory authority

T sometimes combinedwih t he f unct iawas soft os upuebrlviiics 1inngf oi
are entrusted to special institutions, which are not ksltalol as parliamentarian control

organs buindependent administrative bodies. In Europeaiok) law, a precise concept

of their tasks and powers and consequently for their organisation has only recently been
developed in Chapter VI of the General Datat€ction Regulation which will come into

force by May 28 2018. These developments show that the trend goesrdswa
establishing specialised orgamscause of the complexity of the problems involved in the
protection of the individual against the dangefrglectronic data processing.

. Under these circumstances, it is recommended to extract the tasks of a data protection
supervisory authority from the present amount of tasks of the Parliamentary
Commissioner for Human Rights and establisha new indepereht data protection
authority guided byChapter VI of the EU General Data Prdtec Regulation

. The ralization of this recommendation would require the following changes in the legal
framework of Ukraine:
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a. Establishing the data protection supervisory authority as an independent authority
within the executive state power under the Ukrainian Constitution.

b. Alteration of Art 22 para 1/andArt 23 of the Law on Protection &fersonal Data
and, consequelyt of all provisions of the Law where the Commissioner is
mentioned as competent authwpri

7. Should the recommendation to establish a new independent data protection authority be
taken into considation, also the competence to supervise access to informaterdsh
be attributed in a new wayhe task to take care of access to public information is
sometimesombinedwith the function of a data protection supervisory authority. This is
evidently a workable solution, taken on by several states in Europe andeasvers
Therefore, fia new and specialized independent institution is created for the purpose of
acting as data protection supervisory authoritys also recommendet entrust it with
the statecontrol over the observance of the right to access to pulidianation.

B. What should be changedn the Ukrainian legal framework on data protection?

8. The rules of European data protection law are presently spelt out in new forms, although
upholding the welestablished ginciples: In the EUthe new General Data Protection
Regulation will come into force on May 25f 2018, in the Council ofEuropethe
modernisation othe Convention 108 has bedimalisedand awaits adoption. One of the
goals mentioned in the EUkraine AssociationAgreemen is to bringdata protectiono
adequacy level when compared to the highest European and international standards.

9. The adaptation of the EU data protection regime will make it necessary to revise the
Ukrainian legal framework. Apart from possibly estdtiligy a new data protection
authority it will be necessary to bring the substance of data protection law in line with the
new EU data protection regime. Therefore, it is recommended to draft a new Law on the
Protection of Personal Dataéhis would mean, iparticular, to:

a. revisedefinitions e.g. the definitom f fiper s;onal dat ao

b.join the pr subjéecs bfoetaionsaonnettdd ¢o pérsonal daraf
2 and 4) wih the definitions in Art 2;

c. abolish theconcept of Acl adsAg b)f unded Eulopednodatana t i o1
protection standards all personal data are protected; they may be used only if, in a
concrete case, an overriding legal interest in their use can be proved;

d. abolish rules on a speciaccess procedure for third partigdrt 16) i an
unimpeded and free access to personal data for authorities within their mandate
(Art 19 para 4) does also not comply with European data protection standards;

e. find a better structure for presenting thpeeconditions for processing in
compliance with thé&aw;

f. br i n grighthotthefdata subjecisAr{ 8) up to the latest standard, concerning
terminol ogy and content (e. g. concernin
to objecto and Athe) right to have data

g. list the speciabbligations of ontrollers
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h. the topic ofcertification (Art 42 and 43 GDPR) is not yet dealt with in the
Ukrainian Law;

i. the relationship between controller and processsiould be regulated more
extensivelyi at present there is only Art 4 para 4 and 5

. transborder datdlow: provisionsare missingon how acontroller of personal data
can provide nAr el einteaferance  pravateaand farelyslife off n o n
the personal dat a s uHbatadlawti contiaciual clauses o f t
and binding corporate rules should be mentioned and defined;

k. the Law on Protection of Data does not contain any provisions on what is an
infringementwhich triggers fines.

C. What should be changedn the Law on Access to Pulic Information ?

10.The right of access to information and/or official documents held by public authorities is
recognised all over Europe as a ssHnding right aimed at reinforcing transparency in
the conduct of public affairssee Artl0 ECHR,Art 11 and42 EU FRC, Art19 ICCPR,
Regulation (EC) No. 1049/2001CoE Convention on Access to Official Documents
2009) States recognize that genuine advocacy of improved public administration and
fight against corruption must entail transparency in the work ofigalthorities. The
right to seek and receive information is also seen as an essential element of the right to
freedom of expression, which encompasses the general right of the public to have access
to information of public interest, the right of indivials to seek inform@tion that may
affect their individual rightsand the right of the media toform the public

11.In Ukraine, the right of access to information is regulated by the Law on Access to Public
Information( i n t he f ol | olwshaoulg bet updatedfbtingimgoit) closer to
European and internationsiandardsBelow, certain areawithin the ambit of the aw
arediscussed in more detail offering recommeiutet as to possible improvements:

T Commi s s i osineetatios tothe aightkto acces® public documents

12.Under Art 17 para 1 of the Lavparliamentary control over the observance of human
rights to access to information is carriedt by theCommissionerUnder current legal
regulation it is rather difficult to descriteow t he Commi ssi oner 6s po
access to public information relate to the competence of other state institutions, moreover,
it was suggested to remoeertain powerswhich are ow assigned to the Commissioner

13.This, in particular relatesto theC o mmi s s i o mwamw  a protacdl tn cases of
breach of the right to access to yblic information. FPotocok might resit in
administrative sanctions according to AB840 of the Code of Administrative Offenses
This structure leads to amusual mix of supervising and sanctioning power. Thergfore
and first the Commissioneshould have thg@ower to issue recommendatsoan the
improvement of situatiom the area of access pablic information and, secondh case
the recommendationsenot fulfilled the Commissioner should have th@wver to issue
administrative sanction®\ccordingly, it is suggesteithat the right of the Commissioner
to issue administrative protosols removed from the Law

I Sructure of the Ukrainian Law on AccessPublic Information

14.The structure of théaw could be improved. The Law starts with general provisions
(Section 1), then regulates procedure of access to public information (Section 1),
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while many definitions, beneficiaries and the scope of the lave@rained only in
Section Ill. This makes it hard to use and understand the Law vdinpitld be re
structured.

15.1t is recommendethat the law startby defining its purpose, principles, beneficiaries
and scope of its appligah. Then the definibns shald be presentedA special
section could also be dedicated to the exceptions (when institutignsefuae access
to a documentnformation with restricted accedike confidential/secret information,
information on private issues which are covered Iy tight to privacy or data
protection, etc Later on, the law should continue with rules on submitting and
processing applications to access to public documents and appeal procedure.

1 Reuse of public information

16.The Law is very brief about the reuskepulic information. Possible additiores to
the legality of the reuse as well as issw® personal data protection which might
demand for amendments of the Law could take into accouriuhepean Directive
on Reuse of Public Sector Information (2013/37/BNgcessary amendmentsuld
be incorporated as a separate section in the Law.

1 Means of providing access to information

17.During the meetings, the representatives of the Commissmestionedthat not all
state institutions and bodies, especially in regitilase theirown webpagesThis is
not in line with European tresdwhere having a webpage is often seen as aafuty
state institutionsHaving constantly updated webpages enable citizens to exercise
their right to access to public information more prbpand efficiently

18.Under these circumstances, it is recommended to supplement Art 5 of the Law by
establishing a duty of state and municipal institutions and other bodies to have and
regularly update their webpages. In addition, a separate legal act or an adapted Art 15
of the Law could formulate the requirements for such webpages.

1 Time limit for consideration of requests for information

19. According to Art 20 of thé.aw, the information processor shall give a response to the
request for information no later thantime very sbrt time offive working days from
the dae of the receipt of the request, while comparable EU law allows 15 working
days, in exceptional casesice as much. Thushe Law should be amendédorder
to establish more reasonable time limits to handle mtguder information.

20.In order to reduce the number of access to information requests, a separate provision
may state that in case the requested information is published online, a simple
reference to it will be provided by the requested institution.

1 Costs dthe provision of information

21.Art 21 of thelLaw states thatnformation upon request is provided free of charge
However, if the reply to the request for information involves making copies of
documents in volume more than 10 pagés,requester shall reiburse the actual
costs of copying and printindt. should be noted that such provision does not provide
any possibility to refuse the repeated requests from the same subject and allows to
receiving much more pages by submitting separate requests.

1 Limitations to access to informatidrecause of abuses of the right
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22.In order to avoiding abuses of the right by submitting repeated requesss, it
suggested to include in thealv a provision recommending to use the internet and
other electronic resources to gfe¢ relevant information if available.

23.Art 22 of theLaw should besupplemented to allow authoritiés decline to process
requests that are frivolous or vexatious or when it is impossible to clearly identify the
person submitting request.
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ANNEX 3 Presentation Slides

(1) Ombudsperson as a Promoter of Good Administration and Complaint Handling

Procedure.Dr . Jur giKtuda vPaisdka ietna@ , Director of Leé
YKpaiHa Ta €C ) y J

Ukraine and the EU

Ombudsperson as a Promoter of Good Administration an
Complaint Handling Procedure
5 N3 WdzNB-N G Oty e B¢ T
Directorof Law Institute oLithuania

Howdoes the movement
of Ombudsperson
promote the rightto the
goodadministratior?

i 1. International Developments

i 2. Practices across Europe

CONTENT

i 3. Hybridization of functions of
ombudsperson

1 4. Proposals
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International Developments

AThe principle of good administration recently have been codified by
Atrticle 41 of the Charter of Fundamental Rights of the European Union
and defines more detailed criteria in this context.

Ana2yYS O2dzyiNARS& (KA&a LINPGA&AZ2Y A& S
I RYA Y A &@Gzhdh RepablEdtviacSlovenia = aFF AN F RYAYA
(Greecé 2 NJ aa 2 dzy R HstBriakefahda ar Ngafivelgasé o
aYltFRYAYA&A(GNI A Rtuanig2 NJ ¢ 6 dzNB | dzONJ Oe

AThe European Ombudsman applies this provision within the scope of his
area of discretion and classifies the rejected behaviour as
AYFEFTRYAYAAGUNI GA2YEéD

Practices across Europe
The first ombudsperson generation

; : A The first ombudsperson
A}-.afSSAUQOLI!St!” eI generationis connected with
irst Swedisfjustitieombudsman legality or rule of law model.

A Ombudsperson of this
generation can control and
assess whether bodies within
their competence exercise their
functions in compliance with
the law.

A This model has its root in the
19th century

The second
ombudsman
generation

A Itis connected withthe concept
of good administration and was
de facto created in Denmark
after the Second World War.

A The Danish Parliamentary
Ombudsperson has become one
of the most extensively copied
ombudsperson models
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The third generationof ombudspersons

AThese generation is connected with regime changes and the
transition to democracy in Southern Europe, in Eastern Europe and
other nondemocratic regimes around the world.

A The outset of this ombudsperson generation can be placed at the
end of the 1970s when ombudspersons were established in
Portugal and in Spain.

AThis wave continued in the 1990s after the fall of the communist
regimes in Eastern Europe

0 Hy b r i ddf fanatioris ofn 6
ombudsperson.

AWhenthe ombudspersons accept different
functions or roles, this is often described as a
hybridisation of ombudspersons

ProposalNr. 1

i Supplement the legal provisions of the Law of the Commissioner,
which describe the purposes of the parliamentary control
exercised by the Commissioner, and to include the additional
purposein Article 3: @) to promote and protectap e r s nghtfos
good public administration thereby contributing to securing
human rights and freedoms and to supervise fulfilment by state
authorities of their duty to properlyservethep e o p | e 6
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ProposalNr. 2

Alncorporate the right to good
administration into national
legislation, stating at least a
minimum standard, based on
definition in Article 41 of the
Charter of Fundamental Rights
of the EuropeanUnion

ProposalNr. 3

AAdopta Code of Good AdministrativiBehaviour,
which provides guidance on practical steps towards
greater effectiveness, transparency and
accountability of the state authorities.

Mandate in handling individual complains

7 The mandate of the Ombudsperson in the administrative
procedure in handling individual complaints is commonly
described as falling within the procedural autonomy of national
state.

T Within the existing legal framework, in choosing the legal tools for
protection of human rights the Commissioner has been given
flexibility and informality.

T The legal framework is quite ambiguous in terms of what exactly
happens after the Commissioner has decided to open the case on
human rights violations and how it correlates with other powers of
the Commissioner.
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Proposalfor handling individual complaints Nr. 1

ATo simplify and harmonise legal rules for investigation of
individual complaints.

APrincipal legal rules of administrative procedure shall be
established in the Law of the Commissioner. Meanwhile, the rules
of procedure set out in other laws shall be considered as special
legislation (lex specialis) vis -vis the Law of the Commissioner
only where particular reference is made in this Law.

Al't is also recommended to exclu
from the scope of the Code of Administrative Offences and the
Law on the Citizensd Appeal s.

Proposalfor handling individual complaints Nr. 2

—c

For reasons of efficiency, it is also recommended to clarify the content and the scope of the
provisions on investigation of individual complaints. Supplementing the legal regulation with
the legal provisions concerning

—c

A) the formal steps of submission of complaint and their requirements,

—c

B) extending the grounds for refusal to investigate particular complaints,

—¢

C)setting out appropriate time limits to investigate complaints,

—c

D) developing good practice on the duty to state reasons are few measures, which could
enhance the overall effectiveness of complaint handling

Proposalfor handling individual complaints Nr. 3

ATypesof acts adopted by the Commissioner shall be revised.

ATnhegeneral rule asa final act of investigation with @on-legally binding
character This characteristic (nature sécommendatior) shall be
established explicitly in the law.

Alt is suggestedb includein to the Lawof Commissionea special duty
conferred on the public authority to inform the Commissioner about the
measures taken to remedy the Situation in due time

AThespecialrule - regardngto the executive powers given to the )
Commissioner in special areas of law, it is recommended to foresee in the
Law on Data Protection, the Law on Access to Public Information and the
Law on Equal Opportunities the second type of final acts of the
Commissioner following the investigation of individual complaints, i.e.
legally binding-adminisirative: actsrimposingdegal
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AAs we mark the 60th
anniversary of the
Treaties of Rome, it is *
time for a united
Europe of 27 to *

shape a vision for its
T dzU dziCBuacker

»

We have an obligation
to shape a vision for the
harmonious mandate of
Ombudsman person in
Ukraine

Teamof Twinning
Ombudsmarin Ukraine
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Ukraine and the EU

Thank you for youattention
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(2) The Recommendations on thd.egal Status of the CommissionerD r
Gedmintaita, Head of the Judici
Court of Lithuania

al

The Recommendations on the
Legal Status of the Commissioner

Dr.! dZRNBYRYAY G AGT
Head of the Judicial Research Department
The Supreme Administrative Court of Lithuania

Map of the Recommendations

I.  Appointment Procedure

Nomination, Participation of Civil Society, Voting

I. Termination of the Office

Grounds for Dismissal, Voting Procedure
I.  Empowering the Personnel of the Commissioner
Il. Presenting Activity Statements

Appointment Procedure Nomination

(1) It is recommendedo establishthat
only personsof good reputation and
proof of no previouscorruption may be
nominatedas candidatesto the post of
the Commissioner

A Asprovided for under Article 5(2? of the Law, the
candidateshallpossessigh moral qualities

A Article 5(5) of the Lawsetsout that a person,who
has been given an administrative punishmentfor
corruption” during the last year, shall not be
appointedasa Commissioner

(2) It is recommendedto enhancethe
participation of civil society in
nominationprocess

A The Chairmanmay publicly call for nominations
andsetatime-limit for their'submission

A It can be establishedthat_the representativesof
the civil societyshouldbe invited to participatein
the selection procedure for the purposes of
identifying personsand makingrecommendations

A Onecandiscussa step further suchasto establish
that at least one or two candidates shall be
Proposed accordingto the received applications
rom the publiccall
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Appointment Procedure Voting (1)

It is recommendedo amendthe legal regulation,in
terms of voting procedure, in order fo remove
confusingand inconsistentprovisions,which are set
out in thé Law of the Commissioneand the Rulesof
Proceduref VerkhovneRada

SecretversusOpenvoting:

A Article ZO&Q of the Rulesof Procedureof the
Verkhovna Rada of Ukraine sets out that the
appointment of the Commissioner shall be

adopted by the_VerkhovnaRadaby 1_am open vote

¢ hgg "¢ h= =% 0 21307.2017S
136VIIl)

A Asprovidedfor under Article 5(1) of the Lawof the
Commissionetthe decisionon the appointmentof
thet. Commissionershall be adopted by secret
voting.

Appointment Procedure Voting (2)

It is recommendedo revisethe legal framework related to the number of votes
requiredin the Parliamentfor a decisionon appointmentto be adopted

A Asnoted in the PACERecommendatiori615(2003), for anyinstitution of ombudsmarto operate
effectively,appointment procedureshouldrequire a qualified majority of votes sufficientlylarge
asto imply supportfrom partiesoutsidegovernment(7.3.).

A Thisapproachis alsosupportedby the VeniceCommissionTheelectionby the increasedmajority
in the parliament certainly strengthensthe 2 Y 6 dzR & Ynhpafitfakity, independenceand
legitimacy It alsomeansthat the personchosenis supportedby a large part of society In return,
the appointmentof the ombudsmanby a simple majority of membersof parliamentis seenas
inadequate

Termination of the Duties (1)

It is recommendedo replacethe catchall phraseswith a more qualified wording
and to clarify that only seriousmisconductprovidesa legal basisfor the cessation
of the duties

AArticle 9(1)(2) of the Lawof the Commissionesetsout that the authority of the
Commissioneendswhereverdictof guilty of a courtisadopted

AArticle 9(2)(1) of the Lawof the Commissioneestablisheghat the Commissioner
isdismissedf he breaksthe oath.
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Termination of the Duties (2)

It is recommendedo establishan increasedmajority to dismissthe CommissioneThe majority of
votes, required for termination should be preferably higher than the majority required for
appointment In order to guarantee transparencyin the processof the dismissalof the

ommissionea procedurefor dismissalkshouldalso involvejudiciaryfor giving an opinionon
whetherthe Commissioneno longer fulfils the conditionsrequiredfor thé performanceof his
dutiesor is guilty of seriousmisconduct

A The PACERecommendation1615 (2003 states that the proceduresfor dismissalmust be
transparent(aswith the appointment) and carried out by a qualified majority of votes §7.3). It
alsosetsout that the groundsfor dismissakre incapacityor seriousethicalmisconduct(7.5).

A S_imila@/,the VeniceCommissiorstatesthat there must be establishedan increasedmajority to
dismissthe ombudsman Thequalified majorlty_re%uwedf.or termination shouldbe at leastequal
to (andpreferablyhigherthan)the qualified majority requiredfor election

A In order to guaranteetransparencyin the processof the dismissabf the ombudspersonit is also
recommendedby the VeniceCommissiorto provide for a public procedure,inter alia procedure
that involvesjudiciary. a w U @rfdutispersonwhose dismissalis envisaged,must be heard in
publicprior to the vote on the dismissalA prior consultationof the ConstitutionalCourtcouldbe
envisage

Immunity, Social Guarantees, Financing

4. ® 1a NBIFNR& AYYdyAiGe | yR &2 ORAT it rghtaNdby dpfrépiate to consideradditional safeguards
suchasthe principlethat the budgetfor the Commissionecotld be
reducedin relationto the previousiinancialyearonly by a erlc_entage

2.6. establishthat after the Commissionehasceasedto hold office, not greater than the percentage the budget of the Parliament,

ple shaILcontflfnue‘to enjoytlmmluryty in res ecto{(acts perfgrmet‘itby Presidentand Governmentis reduced

im in his official capacity,includingwords spokenor written. It is

alS0 Tecommended to cdabiish i he. aw Hhat the. functional aziillo?'mgr?lsb;g %tﬂ?;IP&A?HS"%%?%ﬁggr‘él?hgfln%%e gg}ﬂerl\ggofs%ﬁtg

gggggglg?ﬁg‘lﬁgn"lﬁ}ogﬁ”y to the Commissionetbut alsoto the Institution and the proper fulfilment of its tasks All the incomesand
: expenses should curresrmr_ld!q the tasks and activities of the

2.7. establishin the Law of the Commissionerthat in terms of institution basedon the legislationand should be assessedn their

remuneration, allowancesand pension,the Commissionethas the strategicand/or annualplans

samerank asa judge at the ConstitutionalCourtor other high rank 217, it is recommendedthat the amendmentsto the Law of the

official of the state. Commissionerintroduce_legal provisions forf Irh‘e gclivnies of the

de) Ltl)l?’ wﬂghe C(_)mmlissl_t‘)nenland Ire right of tl ed é')‘mwsswog?go
isati g establishthe regionalunits. It is also recommendedto amend the
E. As regards organisational framework: wording of the existing legal regulation and to spell out the
functions of the Secretariatin a sufficiently precise manner as to

2.14. the law should explicitly stipulate, as a general principle, that fully empower it. Nevertheless the right to define the scopeand
the bp(ége\arya\locauonshou\_d be adequatefo the needto ensure opeératingprinciplesof the reqlonal_sel—up should be maintainedfor
full, “indeperident and effective discharge of the tasks of the the CommissionerSuch legal provisions provide a legal basis for
Institution. For these reasons, it is recommendedthat the legal adequatefinancingof the personneland the premisesin regionsas

rovisions of the Law of the Commissionerestablish that the well as give clarity about the expensesor them. It is alsoexpedient

overnmentshallincludethe/ 2 Y Y A a & draRt gré&pdeRliato the to separatethe expensesfor the representativesas well as for the
draft budget submitted to the Parliamentwithout any changes The deputy and regional units in the budget plan of the Commissioner,
Commissioneshould also be demandingthe right to be consulted which'is producedfor the Parliamentdecision The expensedor the
when the final decisionis made on the annual funding by the board of advisersand experts serviceshould be provided from the
legislator budgettoo.£

Accountability: Presenting Activity Statements

Alt is recommendedo revisethe currentlegalregulationin order to conferon
the Commissionethe right to be heard,participatein the debatesbefore the
Parliamentand to present its findings and recommendations It shall be
establishedthat duringthe debateon the annualreport at the sessiorof the
Parliament,the Commissionemay personally present a summary of the
report andensuingconclusions

Alt is also recommendedto extend the scopeof annual reports and include
information of a generaland operational nature of the Institution itself in
order to raisethe awarenesf the purposeand tasksof the Commissioner,
enhancethe confidencein their activitiesand promote protection of human
rights and freedoms Shouldthis prove necessarya briefer and userfriendly
versionof report shallbe prepared
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(3) Recommendations on Effective Implementation of the Mandate: Strengthening
Administrative Procedureand Participation in Legislative Process.Assoc. prof.
Dr . Sal v jLpvwainstikuteofalithoasia

YKpaiHa Ta €C ) O’
Ukraine and the EU v
Recommendations on Effective Implementation of the Mandate

Strengthening AdministrativBrocedureand Participation in
Legislative Process

Assoc. prof. Dr. Salvij&Kavalnf
Law Institute of Lithuania

Keyideas

AFirst, the Commissioner ASecond the vision of the
canand SHOULIDlayan / 2 YY A a a dfacg S NM

important role in to provide effective
advising the Parliament mechanisms for
with respectto bringing identifying major

national legislation and systematic issues in

national practicesin line other words, to move to

with their human rights amore proactive focusin

obligations relation to  systemic
changes

THE PARIS PRINCIPLES (UN GeneralAssembly):

AOmb u d s p e instintiod sshould have the
responsibility to:

Af s u b i the government and Parliament on
advisorybasis<...> throughthe exerciseof its powers
to heara matter<...> concerningthe promotionand
protectionof humanr i g and s 0

Af t ppomoteand ensurethe harmonizatiorof national
legislation, regulations and practices with the
international human rights instrumentsto which the
Stateis a party,andtheireffectivei mp |l e me.nt a t
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Recommendatian

The Law of the Commissioner should be improved
oe SaulotAaKAY Fighit S / 2 )
timely initiate the adoption or revision of laws,

with the purpose of ensuring the human rights
and freedoms.

W

What does it mea i1 A Y5 & ¢

Venice Commission@®ctober 2015):

ArLG A& Ligview of hedsPecihlized expertise
of the Ombudsmanthat the Institution may exercise _
Alua NAIKO 02 f S3Avhénlinihe @S
course of the exercise of their jurisdictibdeems
Yy S O S awithoNtbeing under the obligation to
walit for the annual report to make use of this right
as in previous drafts.

AThis will undoubtedly help the Institution to more
timely act to respond to new needs in society and,
Y2NB ISYSNIfftezX 02 YZ2NB

Participation in Legislative Process

'Generaltask 'Howto achieveit?
Ombudspersons- Throughthe useof the rights:
responsiblefor the =) A to participate inparliamentary
observation of human sessions andll meetings, where
rights- havethe general matters of human rights are
task of advising the discussed

legislatorand the W) A 0 initiate the adoption or
government in the field  revision of laws with the purpose
of implementation of of ensuring the human rightsny
human rights. time whenit deems necessary
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(4) The Mandate of the Commissioner vis-vis Judiciary. Gi nt ar as Krygev
President of the Supreme Administrative Court of Lithuania

Gintaras Krygevilius
President of the Supreme Administrative Court of Lithuania

Normative Control

Section XII of the Constitution ( A Con st iCtowtrit®nal
provides for the Commissioner a direct access to the
ConstitutionalCourt

The Commissionercan apply to the Constitutional Court
regardingthe issuesof constitutionalityof laws and otherlegal
acts

The Commissioneris also entitled to request from the
Constitutional Court the official interpretationof the relevant
provisions of the Constitution this right is particularly
importantto promotethe progressivehumanrights standards
i.e. to setthe guidelinesfor the future legislationandto improve
theexistingpracticesy clarifying the constitutionaktandards

Normative Control

The legal regulationdoesnot lay down any generalcriteria for
casesvhenthe constitutionakubmissiorshallbemade

Thereare also no legal provisionslinking the legal remedyat
issue with the proceduresof monitoring of human rights
protectionor investigationsasecn individual complaints

In this regard, the following recommendations for the
improvemenbf theexistinglegislationcanbemade
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Normative Control

First, having regard to the fact that the limitation on the
Co mmi s s iigbt to applyts the ConstitutionalCourtis not
explicitly providedin the text of the Constitutionof Ukraine,
two optionsshallbeconsidered

The Constitution can be interpreted in the practice of the
Constitutional Court by restricting the power of the
Commissionerto apply to the Constitutional Court only to
the issues falling within the competence of the
Commissioner

This limitation must be set out in the Law on the
Constitutional Court of Ukraine, or in the Law of the
Commissioner.

Normative Control

Second the existing legal regulationdoesnot provide for any
precisetime limit for the announcemenbf final acts of the
Court (judgments and conclusions) In order to prevent
unjustifiabledelaythe proposal is to establisha general time
limit for the announcement of the final acts of the
Constitutional Court of Ukraine in the proceedings

NormativeControl

Third, the Law on the ConstitutionalCourt of Ukraine provides
onemonthtime limit for proceedingsn certainmostimportant
cases(conclusionson constitutionalityof draft amendmentso

the Constitution, requestsof the Presidentregardingspecific
actsof the Cabinetof Ministers and the casesreferredby the
Senateor GrandChamberof the Court). It canbe seenasabasis
for certain prioritization of hearings,but currentlyit doesnot

include the submissionsof the Commissioner or the cases
involving systemicproblems of human rights protection.

It may be recommendedto supplement the Law on the
Constitutional Court (or, asan alternative the Regulationsof
the Court) with special provisions regarding the priority of
hearings and to include casesof systemic problems of
human rights protection, which are submitted by the
Commissioner
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Normative Control Administrative Courts

The further proposition is that the Commissioner should
strengthen the dialogue not only with the Constitutional
Court but also with administrative courts, which are
entrusted with normative control of generallegal acts

The current legal regulation does not allow for an abstract
judicial review of regulatoryactsanddoesnot confera right to
initiate this type of review on the CommissionerUnder these
circumstances,it is recommended establishing that the

Commissioner shall have a direct right to take action in

order to challenge regulatory legal acts before

administrative courts.

Deferce of Public Interest

As far asmain principlesrelatingtotheC o mmi s s abitp er 6 s
to initiate proceedingseforea court are concernedjt is also
proposedthat the Commissionercould be entrusted to apply

to courts specifically in the casesregarding the deferce of

public interest.

Deferce of Public Interest

The legal regulationshall establisha right and not a duty of
the Commissionetto apply to courtsin orderto defendpublic
interest where particular matter falls into the field of the
competenceof other stateauthoritiesand they are capableto
defendthe public interestefficiently on their own initiative. In
no case the Commissioner shall replace administrative
authorities,on which the duty to defendpublic interestis placed
by law.
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Deferce of Public Interest

The other possibleareaof activity regardingthe defenceof
publicinterestis initiation of collective proceedingswhenthere
is a clearneedfor strategicactionin the sphereof humanrights
protection

Deferce of Public Interest

The right to defendpublic interest,which is also conferredon
the courts, could be implemented more efficiently if the
Commissioneris entitled to intervene into the undergoing
proceedingsregarding the defenceof public interestand to
provide opinion regardingthe mattersunderconsideration

Legal Representation of Vulnerable Groups before Courts

Having regardto the fact that the statelegal aid schemeis in

place, thereis no rationalefor the Commissionerto act as a

representativeof the disadvantagednembersof the society

Seeking to enhance the effectivenessof the | nst i t uti onds
activities it is recommended to remove an overlapping

between Ukrainian legal aid systemand Co mmi ssi oner 0s
jurisdiction .
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Limited Intervention into Judicial Proceedings

The Commissioner could be given the power to make
general recommendations about the functioning of the
courts (as regards administration and managementof the
courts). Meanwhile, the power to interfere into individual
proceedingsshall be excludedor strictly limited. To this end,
it is recommendedo amendthe legal provisionsof the Law of
the Commissioner

Thank you for your attention
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(5) Harmonisation of Equality Laws. Tomas Davulis, Professor, Dean of the Faculty of
Law of the Vilnius University

Harmonisation of Equality
Laws

Tomas Davulis

1. Double coverage of different laws on equality

ADefinition of the problent two laws (2005 Gender equality and
2013 General Nodiscrimination law) with incoherent sets of
competences of the Ombudsperson

APossible solutions:

Alntegration of 2005 Gender equality law into 2013 General-Non
discrimination law

ATo reconcile bothawd
APros and cons
AProposal: one law

2. Inclusion of the equalielated mandate into
the system of competences of Ombudsperson

ADefinition of the problem: different laws different competences,
different procedures different practices; different outcomes

ATypes of competences (types of actions):
ATribunal type (invest casesditriminationetc.)

APromotion type competences (good practices, awareness raising,
development of knowledge on equality, legal advise assitanceo victims)

ACombination of both

ACommon set of (overlapping) competences (accountability, reporting,
assisting to the victims.qthe Law on Ombudsperson

ASet of equality (or gender) specific competengélse Equality law
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3. Problems of practical implementation

Alnvestigation of individual complaints
AOwn rules?
A Specific type of responsibility?
AProcedure to start (initiate) the complaigtthe rules adopted by the
Ombudsman
AThe principle of discretional involvement of Ombudsperson

ARegional dimensiog structure adopted by the Ombudsperson

AAdministrative procedure§ competences; investigations; finesg the
clear relation to administrative (and criminal) law is urgently needed
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(6) Recommendations on the rights to data protection and access to information.
Prof. Hannes fetter, Ludwig Boltzmann Institute of Human Rights (BIM),
Vienna/Austria

YkpaiHa T1a €C "

Ukraine and the EU

RECOMMENDATIONS ON THE
RIGHTS TO DATA PROTECTION AND ACCESS TO INFORMA

Prof. tannes AIREATER
Ludwig Boltzmann Institutef Human
Rights(BIM), Vienna/Austria

This project is funded by the Europedsmion -

I 2YYAaaiz2ySNRa Y yREY "dj:y,agl
data protection and freedom of information (1)

ACommissioneis entrusted by Art 22LPDRvith the control overthe
observanceof the right to the protection of personal data

ARight to access to public informatioh & | £ a2 dzy RS NJ
competencgArt 3 LAPI), in form of mix betweensupervision and
execution of the law includinganctioningHowever, means and
procedures of supervision differs from those of authorities

ATaskof a data protection supervisois not focussen lawful and
proper functioning of public administration afjadiciary, it shall
dealwith all threats forfundamental rights of people arising from
the automated processing of their personal datahe public or
private sector, what needs utmost specialisation.

This project s funded by the Europeaimion -
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I 2YYA&aaA2YSNRE Y yRITLS . NGGA
data protection and freedom of information (ll)

AHence theidea has beenliscusseds K S KSNJ G KS / 2
ASydzA Yy S T dzy Coé depayated fibriardy dzbcBoyisQ (i
regarding data protection.

AThereare manyEuropeanexampleswhere dataprotection
supervision, often combined with supervising acdesgublic
information, areentrusted tospecialorgans not established as
parliamentariarbut independentadministrative control bodies.

AA concepiof tasks, powersindorganisation can be found in the
GeneralData Protection Regulatioinfo force May 25" 2018).

Alt is recommended to establish a separate supervising institution
on right to data protection and freedom of information.

This project is funded by the Europe&mion -
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Yrpaina Ta €C )’
Recommendation for a new legal framework for omme A

data protection and access to information

AEuropean data protection standardare formulated in the new EU
General Data Protection Regulatiandin the amendedCoE
Conventionl08on data protection which awaitdoptionsoon.

AOne goal of th&UUkraineAssociation Agreemenis to bring data
protection to adequacyf European standards

ATherefore, it is recommended to draftrew Law on Data Personal
Protectionthat brings competences, substance and procedures i
line with these standards.

AAdditionally, it is recommended to set into forceaw Law on
Access to Public Informatiobased on Chapter VI of the ndaJ
General Data ProtectioRegulation.

This project is funded by the Europedmion -

R ¥rpaina Ta €C )}
Proposed changes in the legal framework — N

of personal data protection (1)

AA new Law on Personal Data Protection shaiter alia

- revisedefinitions, e.g.the term personaldata, andadapt
correspondigprovisions

- abolishthe concept ofclassified informationbecausaunder
European data protection standards all personal data are
protected,

- abolish rules on a special access procedure for tipedties
since arunimpeded and free access to personal data for
authorities within theirmandatedoesnot comply with
European data protectioatandards,

- find abetter structurefor presenting the preconditions for
processing in compliance with the law

This projectis funded by the Europeaiion -

Yrpaina ta £C ’[

Ukraine and the EU v

Proposed changes in the legal framework
of personal data protection (ll)

- bringrights of the datasubjectsin line with European standards

- listthe special obligations o€ontrollers,

- include the possibilitjor enterprisedo getdata protection
certifications,

- regulatethe relationship between controller and processanore
extensively,

- definewhat is an infringementwhich triggerdines,

- define contractuatlauses and bindingiles ontransborderdata
flow, since provisionare missing on how a controller of personal
REFEGLF OFYy LINROJARS moNdrif&anteyi U 3¢
private and family life of the personal data subjecb

This project is funded by the Europeamion -
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Proposed changes in the legal framework e 2
of freedom of information (1) \F

AA new Law on Access to Public Information shiidter alia

-/ 2 YYA & arigit tp &awkpprotocolsin cases of breach of
the right to access to publinformation mightresult inadmini
strativesanctions what lead® anunusual mix of supervising
and sanctioningpower. It is suggested to remove this rigfiom
the Law.

Thequite unsystematic structureof the Lawshouldbe improved
by definingits purpose, principles, beneficiaries and scope of i
application, followed by apecialsection abouthe exceptions
where other interestsi(a. secretinformation, private issuesare
overriding.

Possible additions as to the legalityrefise ofpersonal data
shall takeinto account the European Directive on Reuse of Pul

Sectorinformation.
This project is funded by the Europeaimion -

Ykpaina Ta €C ’[

Proposed changes in the legal framework U7 Fagg
of freedom of information (ll)

- Havingconstantly updated webpagesnable citizens to exercise
their right to access to public information more properly and
efficiently. Havinga webpage is often seen as a duty of state
institutions and would correspond European trends.

- Thetime limit for responsedo requests forinformation should be
extended significantly according to EU lémcase the requested
information is published online, a simple refereriodt in the
response would be sufficient.

- Limitations to access to information becauseabfises of theright
(e.q. if they ardrivolous orvexatious) should be possible. In case
of arbitrarily repeated requests, reference should be given to th
internet if it contains relevant information.

This project is funded by the Europeaimion -
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FRAMEWORK GOVERNING THE ACTIVITIES OF THE
OMBUDSPERSONO

Agenda

Hour Topics, speakers

10.0071 10.15| Welcome address
Ms. Olena Smirnova BC Project Leader, Deputy Head of Apparatus of the
Commissioner for Human Rights
Ms . Augr a ,ResidehtiTWinkiggtAdviser

10.15-11.30 | Presentation ofrecommendations aimed at bringing national regulatory and
legal framework in accordance with best EU practices in the human right
area
Recommendations on the role of the Ombudsperson as a promoter of go
administration o
Ms. Jur gi iKal Ra n@kacter @f the Law Institute of Lithuania
Recommendations on legal status of the Ombudsperson (appointme
immunity, social guarantees, dismissal)
Ms . Audr ona , Biecdomobfrthe &outt dractice Department of
Supreme Administrative Court afthuania
Recommendations on effective implementation of the mandate: strengthenir
administrative procedure and participation in legislative process
Ms . Sal vi,jSeniorkSpeciaidt of the Law Institute of Lithuania
Recommendations on mandatefdhe Ombudsperson vis™-vis Judiciary
Mr . Gi nt ar as Prasidentgoé thesupreme sAdministrative Court ¢
Lithuania
Recommendations on mandate of the Ombudsperson in the sphere
antidiscrimination
Mr. Tomas Davulis, Professor, Dean of the Fatulof Law of the Vilnius
University
Recommendations on special mandate of Ombudsperson regarding freedc
of information and right to data protection
Mr. Hannes Tretter, Director of theLudwig Boltzmann Institute of Huma
Rights
Representatives of the tnian Ombudsperson office, members of the Advig
Council under the Commissioner for Human Rights and members of the
Groups established by the Advisory Council (34 persons overall)

11.301 12.30 | Discussion

12.301 13.00 | Closing remarks
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Ms. Olena Smirnova BC Project Leader, Deputy Head of Apparatus of the
Commissioner for Human Rights

Ms. Jur gi iKa | Ra un@ikdctt @ the Law Institute of Lithuania
Ms . Augr a ,ResidehtiTWinkiggtAdviser

13.00 13.30 | Buffet

1. WELCOME ADDRESS

Ms. Olena Smirnovawelcomed the participants of the roundtable discussion, thanked
experts for their input and developed recommendations.

Ms . Augr a welaomeditHe pbaytitigantpresented project experthanked experts
and Ukrainian colleagues for their contribution and briefed about the activity.

2. PRESENTATION OF RECOMMENDATIONS AIMED AT BRINGING
NATIONAL REGULATORY AND LEGAL FRAMEWORK IN
ACCORDANCE WITH BEST EU PRACTICES IN THE HUMAN RIGHTS
AREA

Recommendations on the role of the Ombudsperson as a promoter of good
administration o
Ms. Jur gi i«Ka |l Ra un@kacte @f he Law Institute of Lithuania

Recommendations on legal status of the Ombudsperson (appointment, immunity, social
guarantees, dismissal)

Ms . Audr ona , Biedanbfrthte e&Court @ractice Department of the Supreme
Administrative Court of Lithuania

Recommendations on effective implementation of the mandate: strengthening
administrative procedure and participation in legislative process
Ms . Sal vi,jSeniorkSpeciaisdt of the Law Institute of Lithuania

Recommendations on mandate of the Ombudsperson visvis Judiciary
Mr . Gi nt ar a sPreKidemt gf th@uprdemetvAdministrative Court of Lithuania

Recommendatons on mandate of the Ombudsperson in the sphere of
antidiscrimination

Mr. Tomas Davulis, Professor, Dean of the Faculty of Law of the Vilnius University
Recommendations on special mandate of Ombudsperson regarding freedom of

information and right to data protection
Mr. Hannes Tretter, Director of theLudwig Boltzmann Institute of Human Rights

3. DISCUSSION
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Ms. Olena Smirnova BC Project Leader, Deputy Head of Apparatus of the Commissioner

for Human Rights

Devel oped recommendations and findings refl
Office and inthesociety overall.

There is a clear need to strengthen the mandate of the Ombudsperson.

| personally like the idea of establishing a Code of Good Goveendrhese principles can

serve as a tool to point institutions at the existing problems.

The softhand approach is a challenge for Ukraine so far. We need to actussmtiety to

the principles of democratic governance.

Yesterday, when commenting and presenting our remarks on the developed recommendations
we stressed on the need to adjust the Ifa® Commissiong&rwi t h t he Law AOnN
Serviceo.

We really like the recommendations regarding the judicial system. Formadlyhave the

right to represent interests, but in practice it takes the shape of acting as lawyers, which
presumes quitting or distracting from our primary activities and acting as lawyers. This
contradicts the constitution of Ukraine. At the same timentmested person has the right to

apply to court and well probably that the court will decide against the Commissioner.

Ms. Olena Chorna,Head of the unit for children's rights:
Different readings of the law On equality and discrimination presupposslision and
furtherproblems.

Regarding sanctions. When it comes to discriminatiogtiires more time and resources to
identify whether there was discrimination, or r(dt compare with other spheres, such as
access to public information or otherdjere it is more obvious)

We b not agreevith linking of the recommendation to the draft 18%.01.OMB office will

be flooded with appeals and will nloé able tacope with the flow. We agree witmposing

sanctions at some stagel t 6 s b e tistrader buttstdl cas leiapplicable if necessary at
some point of time)but not in connectioto 35.01.

Regardingprovision of individual assistance to the victims of discriminatidime question
ariseswho will determinewhether a persois a victimof discrimination or not®e cannot
simultaneouslyact asrepreserdtives in court and provide advisory opiniofifis isse has
to be further discussed in order to find more effective solutions.

Mr. Tomas Davulis, Professor, Dean of the Faculty of Lafthe Vilnius University
Thank you for your question.

35.01 asl understood from our visitgadministrative approaads required fromyour side; the
guestion is whether it should be of administrative type. Wouldn dike that it were in the
framework of the @de d AdministrativeOffences ratherthereshould bea system witn

the general mandate of them@missioner so that you could give a recommendation and, in
case the recommendation is not implemented, you could imposanction of an
admiristrative or financial type.

Of course, these protols do not lead anywhere. But it would be good that your institution
has a fAheavyo h aaoddofAdminigrative@ffprecesthisis definliey not
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the way you should chose to follow thev i ol at ogive idformagiond@it d det s n
you into the premises, yesn such cases theode ofAdministrative Offencebelps.

When you say that the Office will be overloaded with appealsyandhink that the situation
will getworse after the doption of this legislationthen of coursewe should also bear this
in mind and see ithis particular method is applicabland well may be thaspecialnorms

are to be introduced into the legislation.

The problem of individual assistance to victimfs discrimination ¢utlined in the1996
directive). It says aboutex, race, ethnicity stricto sensu B u t u expandd tyalli t 6 s
othersigns.

The diretive says: only when there isc@nsideration of complairgn discrimination, and

only if the vicim is already ima court or in anotheauthority Only then yolhave to take the

role of adviseiproviding legal assistance (an advice or consultationpbuadvocacy This

means that you give advice on how to protibetrights, b u t d o n odeferdmgthei nt o
rights. Itis necessary toutlinethese worthg because the European Commission will lebt
through thdegislation without these words.

Amicus curiaeis all right: you are askedo give your opinion, yougive it. But this isa
different thing

Mr . Gi nt ar a sPreKidegt gf¢h@upriermeuvAdministrative Court of Lithuania
Are legal entitieghe subject under you€ode of Administrative @enses? No. Thereforeve
were suggestingt when debating on changing the order of punishmemuding as @
economicsanction It will then give you a tool to prosecute legal entitiggler your law.
Because nowt is the drector (orrelevantperson who bears the responsibilitAnd this
measurgresupposes axclusionfrom the register of legal éties. The asenalof measures
is different

Ms. Olena Chorna,Head of the unit for children's rights:

Actually, we do havemeasures to ensure liability of legal entitidsoth criminal and
administrative liability. This is for informatiorviolations Otherlaws establish sanctioris
combatingagainst trafficking in human beings (there is a liability of the carrier).

Regarding victims and legal aid: we do not provide legal assistance at all.
There is asystem of providing primary and secondaagsistane There is a special
institution responsible for providingrimary assistancelt is necessary to think about it
maype there is no needto assign this to the Ombudsman's office.

Meeting with Ms. Iryna Kushnir, Representative of the Commissioner for fuing of
constitutional appeals and observance of the right to access to public information:
Thank you for your work and recommendations. We velly onyour recommendations
our further struggle to separate from the punitive function.
| have a questioregardinghe legislative part.

There is a pblem:we candevelop a draft lawBut we do not know what will happen in the
voting room #er the adoption of amendmeruts the spotWell probably that théext will be
completely changedNe will beagainst it We can defendur position in courtbut there are
no deadlines.

Mr . Gi nt ar a sPreKidemt gf th@uprdemetAdministrative Court of Lithuania
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If we talk about good practice, then the Constitutional Court must adhere to the practice of
the courts of the European Unidhshould bllow the law, but there are life cases when it is
impossible.The Constitutional Court of Lithuanstipulated 30 day to consider the case and
proclaim the decision fothe courts of general jurisdiction andnainistrative courtsSuch

order should beestablished thaprocedural termdoes notinterfere with justice. The
Constitutional Court must adhere to reasonable terms. These are temporary problems in the
Constitutional court.

Ms . Augr a ,ResidehTwinrkng Adaiser

The Lithuanan constitutional court found principle of responsible managemevhich
couldbe a model. There are sachproposals that could ensure that Bagliament will pass
such a law.

But there are various precautionary measures to prevent the parliament from changing the
essenceone of them isd sendhe draftfor examination after the second reading.

Other countries face such problems as wEtle decision to senithe draftfor examinatbn
before the last reading; beligfat all institutions in Ukraine work based ore tprinciple of
serving people; and engage educational work is all taht can be done at this point.

You alsohave punitive measures. If the lawadopted in the oppie senseyou have the
right toappeal

Ms. Iryna Kushnir, Representative of the Commissioner for drafting of constitutional
appeals and observance of the right to access to public information:

| would like to outline our aspirations: to introduce ith@ lawthe abuse of theight of
access to public information.

Mr. Hannes Tretter, Director of theLudwig Boltzmann Institute of Human Rights

This is on the agenda afanyauthoritiesVery often, administrativéodiesreceive requests

on access to public information matténat could be considered @i®lation of the law.They

need certain marchf someone is applying 20 times a wedte question i it is a tactic to
irritate or it i s a mat tialtrto fiodf propee ariter@a,nbak | i nte
think there are some examples of criteria we can provide and of how they can be included
into Ukrainian law.

Maybe it could be considered to includéso a possibility for a remedyny protective
instrument for the Gommissioner to rejeadpplies Maybe there should be some kiofllegal
remedy for the possibility to rejeapplies, but at the same time we should warn against any
abuse or misuse of this instrument

Ms. Lyubov Zhuravska, Unit for Compliance with Procedal Legislation:

Thank you for your work and recommendations. Regarding the existldgraineproblem

of total violation of reasonable dmllines: courts are violating the deadlinggpeople are
waiting for years for consideration, especially in crimicases. We cannot stand aside. Do
you have such deadlinecompiance problem? How thertbudsmarshould ac?

Mr . Gi nt ar a sPreKidegt gf th@uprdemetAdministrative Court of Lithuania

In many EU countrieanyintervention in the process totally unacceptabldf the cases are
not considered in time and if it ied fault of a particular judg&ternal tools of disciplinary
punishment areapplied There is a commission oethics,a disciplinary court and self
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government. Regular checkake placeThe Chairman has the right to initiate a disciplinary
punishment procedure.

Another way is a common system: markiogses irred. F a caseis not consideredor a
period of more than six months, the mechanism for finding out the reasonssb&ften
there are objectiveeasonsButi t 6 s interbab econtrol, inside the system. In Lithuania,
courts aregenerallynot overloaded.

There is a mechanism fdaringing actionagainst theStateto a court because the judicial
system is part of th&tate structure. A citizen can apply to the Lithuanian system, request
compensation for damage from tB@te.

Such cases were after the termination of criminal cases, which were conducted for several
years. And weconferred bigsums, according to the pdiples established by the human
rights court.

Ms Svitlana Kryvda, Department of personal data protection

Thank you for your recommendat®i have a gestionregardingoersonal data protection.
The law Onpersonal data protection requires changesgdo our best butinfortunately not
all depends on th€ommissionerespecially regardingntroducingchanges oadopting the
law.

Regarding atypical function of controln order to perform theseontrol functions with
maxmum efficiency, it is necesary to create an independent body that would perform the
function of protecting personal datsore deeply. The same applies to your recommendation
regarding certification. Such powers should be assigned to bodies that have relevant
specialists.

If it is a separate independent body, it will teasonabldo give powers tdring to justice
without applying to the courhy imposing sanctions against the offender. It is necessary to
add acasein which thepunishment for violation gbersonal datprotectioncan be applied.

The new bodwill have an authority of applyinganctions to this body without bringirige
caseto thecourt.

Mr. Hannes Tretter, Director of theLudwig Boltzmann Institute of Human Rights

Thank you. We argladwe have similar points of view. | totally agree with you that the new
separate body needs decisive power to decide important issues and have the mandate to
imposesanctions in case of violatiaf law.

Regarding certification of enterprises | would recoemd to develop a special code of
conduct and make it public. There shouldabeandateand a dug to take procedures to issue
licenses for those enterprises that fulfil the criteria. Regarding the mandate to sanction |
would like to give an examplefrom Austrian experience: in the past we hadquite
independent data protecti@@mmissionwith the powers to sanctioenterprises when there

was aviolation of data protection lawThis body had the mandate to decide if the law
violation took place. Butfter amendment ofthe Austrian constitution, this powewas
excluded from data protection commissiand delegated to mew separateadministrative

organ.

In the very beginning mamyf administrative judges didn't have enough technological
knowledges of the pcess to decide if there was a violation or Saation improved after
education process for administrative judges was launthédm very mua@h i n fav
separate body in charge of access to public information and data protection and that such
bodyhaspowers to imply sanctionbut of course afterward$here should bearemedy to
independent courts.
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Ms. Olena Smirnova BC Project Leader, Deputy Head of Apparatus of the Commissioner
for Human Rights

| would like to thank evemgne for their partipation. Wewere able to give our comments
and ask questiorend we very much welcome suggestions and new idéasworkwill go

on andwe have the opportunity to make proposals. In the future, a draitilbine
developedLet me express our gratitutie projectexperts.Your support is very important,

we appreciate it.

Ms. Jur gi Ka | Ra un@kdcte af éhe Law Institute of Lithuania

Let me thank the staff of the Ombudsman's Office andeeeserdtives ofcivil society for
their supparand cooperatiariWe have a longvayto goahead, but we already have a certain
frameworkand the basisThank you all. We are henglease get in touchve will be grateful

for your criticism, and comments.

Ms. Augra Raulil kyta, RTA:

Thank you dear deagues. We look forward to continue our discussions during the second
part of the roundtable which will take place tomorrow.
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REGARDING CHANGES TO THE LEGAL FRAMEWORK
GOVERNI NG THE ACTI VI TIES OF THE

Agenda

Hour Topics, speakers

10.0071 10.30| Welcomeaddress
Ms. Valeriya Lutkovska, Ukrainian Parliament Commissioner for Human Rig}
H.E. Hugues Mingarelli, Ambassador, Head of tHaelegation of the Europes
Union to Ukraine
Mr. Hryhoriy Nemyria , Chairperson of the Committee on Human Rig
National Mnorities and International Relations of the Parliament of Ukr
(TBC)
Mr. Augustinas Normantas, Seimas Ombudsman, Head of the Seil
Ombudsmen's Office of the Republic of Lithuania

10.30-12.00 | Presentation ofrecommendations aimed at bringing nationalregulatory and
legal framework in accordance with best EU practices in the human right
area
Recommendations on the role of the Ombudsperson as a promoter of go
administration
Ms. Jur gi HKal Ra uwn@kdcta af the Law Institute of Lithuaai
Recommendations on legal status of the Ombudsperson (appointme
immunity, social guarantees, dismissal)
Ms . Audr ona , Biecombfrthe outt &ractice Department of
Supreme Administrative Court of Lithuania
Recommendations on effectivemplementation of the mandate: strengthening
administrative procedure and participation in legislative process
Ms . Sal vi,jSeniorkSpeciaist of the Law Institute of Lithuania
Recommendations on mandate of the Ombudsperson visvis Judiciary
Mr. Gi nt ar as KPrgsiglentvaf théSupreme Administrative Court (
Lithuania
Recommendations on mandate of the Ombudsperson in the sphere
antidiscrimination
Mr. Tomas Davulis, Professor, Dean of the Faculty of Law of the Viln
University
Recomnendations on special mandate of Ombudsperson regarding freedo
of information and right to data protection
Mr. Hannes Tretter, Director of theLudwig Boltzmann Institute of Huma
Rights

12.00112.30 | Coffee break

12.301 13.00 | Synergy of recommendations

Ms. Svitlana Kolyshko, Human Rights Team Lead, Project Coordinator, UN
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project fAStrengthening Capacities

Mr. Graham Sutton, Data Protection Expert of the Council of Europe, J
Programmeb et ween t he EU and the Coun
i mpl ementation of European human r

Mr. Oleksandr Pavlichenko, Chairman of the Ukrainian Helsinki Human Rigl
Union

13.007 14.00| Discussion

14.00 14.15 | Closingremarks

Ms. Olena Smirnova BC Project Leader, Deputy Head of Apparatus of the
Commissioner for Human Rights
Ms. Augr a ,ResidehtTWirkiggtAdviser

14.15i 15.00 | Buffet

1. WELCOME ADDRESS

Ms. Valeriya Lutkovska, Ukrainian Parliament Commissioner for Human Rights, welcomed
the

The participants of the roundtable discussion, thanked experts for their input and developed
recommendations.

Developed recommendations are interesting. For me, this is the decisive stage of the project.
This roundtable brought together European experts, representatives of the Secretariat, civil
society and state authorities. My goal is to bring @f6ce as clee as possible to the
European standards.

| express my gratitude to Mr. Hugues Mingarelli, for the suppdrthe EUD and the
opportunity to implement this Twinning project. Let me thank our experts and everyone who
contributed to this work.

H.E. Hugues Mingarelli, Ambassador, Head of tHeelegation of the European Union to

Ukraine

Many thanks for your contribution to the promotion of human rights, freedoms, the rule of

law and human values. It is extremely important for us to focus on promotion of higgmtzn

and freedoms andotshare with youyour successor and your team our experience in
protectionof freedom and human rights. And we are very glad that you have been able to
benefit from the experience of experts of the two EU siatethuaniaandAs t r i a. We do
want to teach, we donét want to | ecture, we
with you. The main goal of this project is to analyse the weaknesses and shortcomings of the
current legal framework and formulate recommendations.

We would like to give a specific recommendation when it comes to the role of
Ombudsperson as a promotor of good administration. It is important for us because we are
deeply involved in assisting Ukraine in this area, by providing support through rauipl

programs and supporting reform of civil service. It is important for us to improve the work of
Ombudsperson by applying principles of good administration, and improve situation in data
protection, antidiscrimination and access to public information.
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We hope that recommendations will be properly analysed, involving international
organisations and the civil society.

We will be following the selection process very closely. Any external pressure on the Office
of theParliamentCommissioner for Human Rights is unacceptable.

You can count on our support for the implementation of recommendations of our experts and
we hope that they are useful for the Ombudsperson and promoting human rights in Ukraine.
Thank you for taking care dfie recommendation.

Mr Augustinas Normantas, MS Project Leader, Seimas Ombudsman, Head of the Seimas
Ombudsmendés Office of the Republic of Lithua
| hope the roundtable will be an excellent opportunity to discuss the issues with the
representativesfpar | i ament and government institutio
and hearing your comments and critics.

| believe this platform is perfect for establishing dialog.

2. PRESENTATION OF RECOMMENDATIONS AIMED AT BRINGING
NATIONAL REGULATORY AND LEGAL F RAMEWORK IN
ACCORDANCE WITH BEST EU PRACTICES IN THE HUMAN RIGHTS
AREA

Recommendations on the role of the Ombudsperson as a promoter of good
administration o
Ms. Jur gi iKa |l Ra un@kecte @f the Law Institute of Lithuania

Recommendations ondgal status of the Ombudsperson (appointment, immunity, social
guarantees, dismissal)

Ms . Audr ona , Biedanbfrthte e&Court @ractice Department of the Supreme
Administrative Court of Lithuania

Recommendations on effective implementation of the amdate: strengthening
administrative procedure and participation in legislative process
Ms . Sal vi,jSeniorkSpeciaisdt of the Law Institute of Lithuania

Recommendations on mandate of the Ombudsperson visvis Judiciary
Mr . Gi nt ar a sPreKidemt gf th@uprdemetvAdministrative Court of Lithuania

Recommendations on mandate of the Ombudsperson in the sphere of
antidiscrimination
Mr. Tomas Davulis, Professor, Dean of the Faculty of Law of the Vilnius University
Recommendations on specialmandate of Ombudsperson regarding freedom of
information and right to data protection
Mr. Hannes Tretter, Director of theLudwig Boltzmann Institute of Human Rights

3. SYNERGY OF RECOMMENDATIONS

Ms. Svitlana Kolyshko, Human Rights Team Lead, Proje€bordinator, UNDP project
AStrengthening Capacities of the Office of t
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The recommendations deeply and accurately reflect the issues we discussed during our
meetings and while communicating with project experts.

The Ombudsman Office is anyeopen institution; no other government institution has passed

SO0 many assessments as this Office went through. | am confident that the recommendations
will be properly implemented.

UNDP Project has been supporting the Office for a long time. Devel@medmendations

will serve usasguidelines in a certain way. You have saved us financial resources, human
resources and time. The results of the performed work are solid expert recommendations.

Information commissioner. We support the creation of an mmébion commissioner
institution. The time has come, there is a basis for it and there is an understanding of the
problem. Everything is ready; you need to implement this recommendation.

Protocols. The function of administering protocols conflicts wite tery nature of the
institution and weakens it.

Procedures. We support the recommendations regarding the procedure of the election and
dismissal of the Ombudsperson.

Regional offices. We are very glad to see the recommendation regarding the regional
presence. Expansion of the office the regions, taking into account the scale ofabentry

and regional specific, s very i mportant. Ités i mpossible
level. It should belegitimized so that the Office could appeal ttee allocaibn of financial

support for itsactivities. At present, the situation is volatile and @iice depends on
allocations of state funding.

Antidiscrimination law. We @pport recommendations issued under ahscriminatory
powers. The existeraf two laws creates additional confusion.

Interaction.We support the recommendation on the interaction between the office and the
parl i ament . I't i s unacceptable that Ombuds me
to have a parliamentary control tool if it is not used at all.

We see many prospectsrfinteraction with the project and ti@fice. The 50 pages of the
report are extremely useful for us. We see that you support us; that you listen to our opinions
and cooperated with us.

Ms. Olena Smirnova BC Project Leader, Deputy Head of Apparatugsh&f Commissioner

for Human Rights

Thanks, Ms. Svitlana. We are pleased that the developed recommendations are in line with
the position of the UNDP. Let me now give the floorMo. Graham Suttona well-known

expert on personal data protection.

Mr. Graham Sutton, Data Protection Expert of the Council of Europe, Joint Programme
bet ween the EU and the Council of Europe AS
human rights standards in Ukrainebo

55



Thank you. | shall be very brief. | just want totlme the role of the CoE in helping develop

data protection law in Ukraine and mention what the CoE sees as the main elements in the
way forward.

To my knowledge, the CoE has been involved with data protection in Ukraine from as long
ago as 2006 when Cagxperts commented on the draft for a brand new data protection law.
Subsequently, following adoption of the law in 2010, on a number of occasions, CoE experts
have offered further comments in order to help improve compliance of the law with
internationalDP standards, including, in particular, CoE DP instruméntsat is to say,
currently the 1981 DP Convention and its Additional Protocol.

Most recently, CoE experts have been involved in assessing proposals for amending the DP
Law containedinapaperpoduced by the Ombudspersonods off

| mpr ovement of Legislation on Personal Dat a
wider-ranging proposals for amending the Law. This work has been carried out against the

background ofh e CoEO&6s proposals for modernizing it
have been developed in parallel wi t h, and

reforming its own legislative framework on data protectithe General Data Protection
Reguhktion and the separate Directive on data protection in the law enforcement-s@ctor

which the twinning report focuses. The data protection substance of the modernised
Convention is complete, and the revised Convention is awaiting final agreement.

In its work over the years with Ukraine, the concern of the CoE has been to ensure that the
Ukrainian Data Protection Law fully meets the widely accepted international standards for
data protection. At present, there are certain shortcomings, especially heyand to the
developments that have been taking place over the last few years within both the EU and the
CoE.

The title of this part of the round tabl e i
means that t he 1 dea | ®posale aresie acomndnee twithethhoset h e
emanating from the twinning project. Accordingly, | just want to compare the key ideas
formulated by the CoE for amending the Ukrainian Law on Protection of Personal Data
against the recommendations made in the repiothe twinning project. CoE experts have
identified many points of substance, some of more significance than others, where it would
be desirable to amend the Law. Overall they tend to be more detailed than those set out in the
twinning report. Howevel, think it fair to say that, from the point of view of synergy, they

are broadly consistent with those raised in the report. For me, three stand out.

First, as the twinning report recommends, the CoE thinks it would be sensible for there to be
a new datgrotection law. Of course, this is a procedural matter rather than a point of data
protection substance, but, given the extent of the amendments that would be necessary to
bring the law fully up to date, it seems to make sense, in order to simplifyotespr to start

with a clean sheet. In particular, it would provide the opportunity to revise the structure of the
Law. For example, as the CoE have suggested, by bringing forward Article 11 which deals
with general grounds for processing, and placing ftant of Article 7 which deals with the
processing of sensitive data.

Second, the CoE strongly supports the- twinn
standing body should be created and given responsibility for overseeing the data protection
law instead of the Ombudsperson. This model, with the relevant responsibility entrusted to a
free-standing body, is now wedistablished throughout Europe. It is difficult to think of
examples where the supervision of data protection is not entrusted &s lvaldbse work
focuses exclusively on data protectidbnalbeit sometimes combined with freedom of
information.

Third, the CoE would stress, perhaps more strongly than the twinning report does, the
desirability of removingcpafsdealt i dadt @aft aomyv
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within the Ukrainian laws dealing with information. As the twinning report says, this adds
nothing to the protection which is given to personal data, and, as seen from an outside
perspective, having regard to other lawsch as the Law on Information and the Law on
Access to Public Information, it seems to complicate matters unnecessarily.
Other suggestions which the CoE experts have made include
A Clarifying certain of the definitions in Article 2 of the Law, althoudte t
specific proposals differ from those in the twinning report.

Including in Article 6 a statement of the data protection principles as they are
set out in the CoE data protection Convention and other European legal instruments. Europe.

A Clarifying the relationship between controllers and processors, which the
twinning report also identifies as a matter needing attention.
A Clarifying the relationship with Article 6 of the Law, which deals with general

requirements concerning processing of personal datgrtain other provisions of the Law

which deal with specific processing activitiesiotably Articles 10 which deals with use of
personal data, 12 which deals with collection, 13 which deals with accumulation and storage,
14 which deals with disseminah and 15 which deals with destruction. At the very least it
Sshould be made clear that these provisions a
report also identifies this as an issue but suggests a rather different solution, which involves
including most of these provisions in Article 2 dealing with definitions.

A | mproving the provisions dealing with
again a matter dealt with in the twinning report, although the specific suggestions are not
identicd.

A Modifying the system regulating the arrangements for controllers to notify the
Commissioner of the processing that they do under Article 9 of the Law. The twinning report
identifies this as an issue but suggests that the time may not yet be ridguilfog with it.

A Improving the arrangements for the provision of information to individuals by
controllers under Article 21 of the Law. Like the twinning report (which mistakenly refers to
Article 22(3)) the CoE believe that these provisions are digptionately broad, and that

there is scope for at | east parti al amal gam:
rights.
A Improving the regulation of transfers of personal data to third countries which

the twinning report also mentions.
CoEexpertsd6 comments also cover a number of o

A The need to clarify the supervisory aut
A The introduction of arrangements relating to data protection officers.
A The need to improve the derogations from certain okthew 6 s pr ovi si ons

In the time available | have not been able to make a comprehensive and detailed comparison
between the recommendations in the twinning report and those made by CoE experts.
However, | hope that | have been able to show that there imsidecable amount of
consistency of thinking about what needs to be done to bring the Ukrainian data protection
law more closely into line with the European legal instruments.

Ms. Olena Smirnova BC Project Leader, Deputy Head of Apparatus of the Comaomesi

for Human Rights

Thank yoy Mr. Suttom, for your comments. We believe that thanks to joined efforts the new
law will meet the international standards.

| will now give the floor to Mr Arkadiy Bushchenko, Executive Director of the Ukrainian
HelsinkiHuman Rights Union.
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Mr . Arkadiy Bushchenko, Executive Director of the Ukraian Helsinki Human Rights
Union:

| am grateful to the experts for a very rich in content report.

Now it is a transition period, our organization and many others are oppositigzailon of

the process.

This report will be useful to candidates who will be able to read and evaluate their
capabilities.

Now | would like to share my opinion on how much your report corresponds to my view of
the Ombudsman institution.

In my opinion,the Ombudsman institution should have a greater moral and ideological power
than formal punitive and administrative powers.

Some functions are atypical for Ombudsman institution, for example, drawing up
administrative protocols. A tough model makes thfeecefmore similar to the state authority
than to a human rights defender.

| am a supporter of focusing on some kind of strategic issues, systemic problems and long
term strategies to overcome these problems.

Massive amount of complaints distracts Ombudsiinam focusing and working on systemic
issues.

There are some recommendations that direct the office to a strategic approach of solving
problems. For example, the recommendation to deprive Ombudsman of the right and duty of
representation. The office ot a law firm or acenterfor provision of free legal aid. This
function distracts resources, places Office in a rather inadequate position, when it takes one
side in a certain process.

The main tool of Ombudsmands istruindntuokamces o0 n
curiae.

This can lead to a new level and bring the private unknown case to a new light and give it an
important value. Having sufficient resources, this would be a very powerful tool to give an
opportunity to influence the situation.

| have some concerns regarding recomraéind related to granting the right of legislative
initiative because of possible conflict of interest. The Ombudsman must continue criticizing
the authoritiesand not feel involved. This will restrict its effectives® possibilities and
freedom. | foresee a lot of logistical problems here. It will be necessary to increase this office
by several times, so that it could take part in all parliamentary activities. And this will turn
the Ombudsman institution into a parientarian.

The same precautions in relationg@anting the right to actio popularis, the ability to file
lawsuits in public interest. It is possible, but it seems to me that it is necessary to think over
certain restrictions for this, because Ukraamel Lithuania can recall the situation related to
the prosecutor's office, which interfered with any administrative activity. | do not want to put
human rights into the place of abstract legality and create an instrument for general
supervision. It is neasary to think about certain restrictions on this. The instrument of
general supervision has proved its ineffemtigss in Soviet times. Changing namas not

add efficiency. | do not mind it, but there should be some limitations and justification.

It is desirable to identify specific circumstances before giving it the right of actio popularis, in
order not to give institution the functions that are not peculiar to it.
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Thank you for the discussion and for your attention.

Ms. Olena Smirnova BC ProjectLeader, Deputy Head of Apparatus of the Commissioner
for Human Rights:

We see that the views of civil society organizations and international partners mainly
coincide. It is a good sign that we are heading in the right direction.

4. DISCUSSION

Mr. Yevhen Zakharov, co-chairman of the Kharkiv Human Rights Group:

Point 2.4. Could you please specify what you mean? It concerns the appointment of an
Ombudsperson and the revision of the number of votes. Does it mean to increase to two
thirds?

Ms . Augr aa ResidehtTWirkiggtAdviser:
For the purpose of appointmenges. For dismissal even more.

Mr. Tomas Davulis, Professor, Dean of the Faculty of Law of the Vilnius University

| have a question. | tried to pay attention to individual protection bfgim my report.

Svitlana, Arkadiy, how do you see the opportunity to improve individual protection? What
are the ways to make it more effective?

Mr . Arkadiy Bushchenko, Executive Director of the Ukrainian Helsinki Human Rights
Union:

| understand theynicism of my position on the strategic role of the Ombudsman. But we live

in conditions of limited resources. It is necessary to have an explanation and some kind of
clear policy on how to choose cases (To limit the actio popularis).

| am against an uectain position, when Ombudsman subjectively chooses the case.
Assessment of the strategic nature of the case and the need to intervene is a very delicate
issue.

Mr . Gi nt ar a sPreKidegt gf th@upriemetAdministrative Court of Lithuania:

This is due to the fact that we are talking about systematic violations. A separate example can
serve as an example of a strategic problem.

For example, there is a problem in Lithuania: poor maintenance of convicts. This kind of
violation of human rightss registered systematically. But the Ombudsman himself has no
other mechanism except for giving recommendations. In this case, seeing a systematic
violation, Ombudsman could intervene and express his/her position regarding this case,
pointing out on a syematic nature of the issue. In their turn the courts would listen and
adhere to the position of Ombudsman.

Mr. Arkadiy Bushchenko, Executive Director of the Ukrainian Helsinki Human Rights
Union:

| supported that the Ombudsman could, as an amicus ciniae/ene in any case, helping
others (when the case is initiated by other institution, not the Ombudsman).

But actio popularis, when the Ombudsntaas noone behind it's a different story. There

must be some restrictions.

Certain categories of persons do not have the opportunity to receive assistance. Competent
amicus curiae can be more effective than the representation. In general it should be solved on
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a systematic level by creating a system of free legal aid, butynttabsfering it to the
Ombudsman. The Ombudsman should rather raise the problem that people who need such
help do not receive it.

Mr . Gi nt ar a sPreKident gf th@uprdemetAdministrative Court of Lithuania:
Through this the Ombudsman sees a sy&teproblem, but not a concrete person.
Commissioner comes to the courtiwthe authority to indicatéhe court on the existencd
the systemic problem and take action.

Mr. Augustinas Normantas, MS Project Leader, Seimas Ombudsman, Head of the Seimas
Ombudsmendos Office of the Republic of Lithua
Let me describe our practice: waeplementtwo functionsi (1) consider specific complaints,

solving the problems of concrete people; (2) solve systemic problems. In fact, these issues
have to be raised andwould be good if our recommendations were heard in the courts,

since we are doingommonwork.

Ms. Svitlana Kolyshko, Human Rights Team Lead, Project Coordinator, UNDP project
AStrengthening Capacities of the Office of t
| would like tosupport AugustinasAnd | alsoagree with Arladiy that the interferendato

the Court ona specific case is dangerous. On the other hand, it is impossible to form a
systemic problem without considering individual cases.

Mr. Augustinas Normantas, MS Progct Leader, Seimas Ombudsman, Head of the Seimas
Ombudsmendés Office of the Republic of Lithua
We chose the other waythe Qmbudsman decides how to help a person. We notice that
human rights are violated. We ask to solve the problem and supervisesé¢hdf the problem

is solved, we do not file a complaint. In 50% of cases problems are eliminated at this stage.

Ms. Olena Smirnova BC Project Leader, Deputy Head of Apparatus of the Commissioner

for Human Rights:

We are acting in terms of amicus curid®e have no right to interfere in the process, we
cannot change the decision of the court, but if we are present at a session and see that the
judge has ignored the requirements, of certain articles, we have the right to apply to the
Supreme council of jstice. We report the problem and suggest coming to an understanding

of the issue.

Mr. Yevhen Zakharov, co-chairman of the Kharkiv Human Rights Group:

| would like to thank experts for their work. | support the majority of recommendations.

Still, thereare some doubts regarding the provisions related to protection of public interests.
There is one problem: | always assess the law by how advanced it is in comparison to
personsd® consciousness.

The law can be two steps ahead, but society is not ready fowill not work in our realityi
recommendations of Council of Europe.

To be more convincing it was decided to create a Ni&idle the Gfice.

Suggestions: whether an Ombudsman can interfere with the judiciary. No. The Ombudsman
should not take anside.
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| would leave an opportunity for the Ombudsman, when the case already passed two
instances and if iehesees that significant violations of human rights occurred, appeal to the
cassation body, and let them to decide.

One more amendment to thelaws mi s si ng: a more clear stat
Office is a human rights organization. | would like to see more norms and emphasis on
cooperation with human rights organizations in the law.

| support the creation of regional representatives.

| also think that responsibility of state bodies for refusing to cooperate with an authorized
person should be strengthened more. Such norm could be introduced into the law.

The powers of moral condemnation must be strengthened as well. It would be t@kiaty
into account the context in Ukraine.

Ms. Olena Smirnova BC Project Leader, Deputy Head of Apparatus of the Commissioner
for Human Elena:

Yesterday we had an internal discussion and we all agreed that establishing a Godd of
Governance is amteresting recommendation. A moral assessment of the actions could be
given based on its principles.

Mr Vytautas \ &imeanicationa leadl $eumas Ombudsmen's Office of the
Republic of Lithuania:

Are there any provisions in law providing torae up with special report based on the ground
of systematic problem found in complaints?

Ms. Olena Smirnova BC Project Leader, Deputy Head of Apparatus of the Commissioner
for Human Rights:

Our law provides that the Commissioner prepares not onlgrthaal report, but also special
reports, for example on NMP report. But we have one problem: the Parliament ignores it. The
only parliamentarian who reads our reports is the Parliamentary Committee for Human
Rights.

Ms. Jur gi HKal Ra uwn@kdcte af the Law Institute of Lithuania:

The moral function the principles of good administration. This is a document based on a
case law, with clear principles the state institutions should follow. With time such Code could
evolve into a new law undedministrative law or public administration. It would be a soft
law Code to rely upon once you receive a complaint.

It has already been stated that many of the recommendations of the Ombudsman are not
implemented. There is an article saying that thereésponsibility for norfulfilment. But it

does not work. Our proposal is to introdaeexecutiveact. Sanctions do not always have to

be financial.

Taking the second step is only admissible in critical situations. In our understanding,

Ombudsmarshould be a classic organ, but perhaps in your situation it needs to be given a
hybrid function.
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Ms. Larisa Nadtochiy, chief consultant, Secretariat of the Committee on Human Rights,
National Minorities and Interethnic Relations:

Civil society greatly ifluences the decisiemaking process in Ukraine. But, unfortunately,

the law does not reflect the role of public organizations in taking part in the election of the
Commissioner. Our Committee receives numerous complaints, but we have no influence on
the decisionmaking process.

Could you please give examples of positive European practices, which can help us in the
election of the Commissioner.

Ms. Jur gi iKa | ®a un@kdcta af fhe Law Institute of Lithuania:

This is an important, but poldal issue. We looked at it as experts basing on the simple logic

of Il aw. There are different options for sol\
of the Court Practice Department of the Supreme Administrative Court of Lithuaniaiveill g
youthedetails.

Ms . Audr ona , Biedanbfrthte e&Court @ractice Department of the Supreme
Administrative Court of Lithuania:

There is a number of ways to enhance the participation of civil society. It is recommended
considering the following optiong here are 3 examples in the international practice:

- The Chairman may publicly call for nominations and set a-timi for their
submission.

- It can be established that the representatives of the civil society should be
invited to participate in theelection procedure for the purposes of identifying persons and
making recommendations.

- One can discuss a step further such as to establish that at least one or two
candidates shall be proposed according to the received applications from the public call
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General remarks

1. Thegreatmajority of the proposals and recommendations were very welcbyntz
stakeholderand acknowledged dseingcapable to strengthen the legal status of the
Commi ssioner6s Office or make their acti)
recommendations, as the representatives of the Commissioner have noted, are the
ones, which, in general, correspond to antecefon the practicatoncernghat were
voiced during the regular meetings with the Offitedeed, the agreement on the
recommendations is a result of close cooperation with the representatives of the
Commissioner who weravailablefor discussions andxchanges of information and
experiencest all timesIn addition, a revised version of recommendations is adopted
taking account of the comments expressed by the stakeholders with a view to finding
the most appropriate way to reconcile the applicatiomational law andts legal
peculiarities with thestandard®f European legal order.

1. The Role of the Commissioner in Promoting Good Administration

2. During thepresentation of theecommendations, it was emphasized that all proposals
prepared bythe expets are reflectingon the legal frameworkconcerningthe
administrative procedural law in Ukraine aaddressinghe existing problems at the
Commissionegd s  Oih implementing the mandaté. specificrecommendatioon
the role ofthe Ombudsperson as@omotor of good administratiowas noted The
role of theCommissionelas a promoter of good administratiorstedirect link with
the development of legal norned administrative procedure. The procedural rights
and rules of the investigation of individlucomplains are aprecondition fora clear
need to strengthen the mandate of@enmissionerHaving regard taifferent laws
in particular the Code ohdministrativeOffences the Law onthe Citizen Appeals,
the Code of Administrative Judicial Procedure of Ukraarel other the macro
changes on administrative procedure could béuradamentalchallenge for the
improvement and reformain of the public ector in Ukraine One of the micro
changes, whicltould beachieved in the middieerm and which isrelated only with
the activities and mandate thie Commissioneiis the adoption ofnternal regulation
Asoft cohcarmingthe Code of Good GovernanceG¢od Administrative
Behaviour). The preparation of the @odf Good Governance could cover the
principlesthat serve agools todirectthe public authoritieso the existing problems.
In implementingthe Code of Good Governancthe Commissioner auld achieve
better publicawarenessf the principles of democliatgovernance anih turn better
protection of human righis Ukraine

2. The Legal Status of the Commissioner

3. As a general matter, all the stakeholders were fully supportive on the proposed
expansion of guarantees regarding the appointment and dismissal procedure, as well
asempowering theersonnel of the InstitutiorAt the outset, it was confirmed that
the promsals, if they were implemented, do contribute to strengthening the legal
statusof the Commissioneand the ApparatusNevertheless,urther clarification of
certain aspects was requested.

4. First and foremost, it was noted that the relatibetweenthe Lav of the
Commi ssioner and the Law on Civil Servi ci
personnel shalhot be overlooked. It was pointed out that the Law on Civil Service
does not provide for any exceptions in terms of its application scope andlagtas
law is applied to all members of the Secretariat of the Commissioner. The legal norms
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of the Law on Civil Service imply that the Head of the Secretariat of the
Commissioner shall be a civil servant. Moreover, it is for the Head of the Secretariat
to hire all membersf the personnel. Under these circumstances, concerns were raised
as to the independence of thestitution since thetaffing policyin fact becomes a
matter ofthe executive power. It was also noted that currently, the mattersdetate

the personnel remain in the hands of the Commissioner since the Office benefits from
thetransitional provisions of the Law on Civil Service.

5. Second clarifications were askedwith regard to the proposals on the appointment
procedureas to what majay is required to adopt a decision at the Parliamrthis
regard, it was also noted that the proposals on the voting procedure could be more
specific, i.e. few suggestions on the proportion expresbimmajority of votesshall
be presented.

The recanmendationgroposeto revise the existing legal regulatjomhich sets out

that the Commissioner is appointed by simple majority of voices in the Parliament
and bring it closer to the international recommendatishgch, in turn,set out that a
decisionon the appointment shall be adopted by a qualified majad¥i¢yertheless,

this proposal was considered by the stakeholders as unlikely to be realistic due to the
peculiarities of political environment in Ukraine

In responseo the raised doubtshé expets noted that the qualified majority of votes

is required by the prevailing international guidelines. As noted in the PACE
Recommendation 1615 (2003), for any institution of ombudsman to operate
effectively, appointment procedure should require a qudlifieajority of votes
sufficiently large as to imply support from parties outside government (7.3.). This
approach is also supported by the Venice Commission. The election by the increased
maj ority in the parl i ament cer ttaltynl y st
independence and legitimacy. It also means that the person chosen is supported by a
large part of society. In return, the appointment of the ombudsman by a simple
majority of members of parliament is seen as inadequate.

In addition to this, othefindings and recommendations of international organisations

on the same matter shall be born in mildthis regard, theNISA? report of 2015
(p-114) sets out t hat 60the procedure for
reviewed to make sure that it is supported by both the coalition and opposition in the

| egi sl at urthedISA r&privof 2081r(p. ¥18) notes that having regard to

the factthat the Ombudsman is elected by the absolute, not quahiifajority of votes

of the MPs, sch a procedure for appointment strengthens the risk of appointing to the
Ombudsmanbés post the person | oyal to the

6. Third, as egards the organisational aspects of the Instituti@experts were asked
to clarify whether the suggestion to introduce the position of the deputy of the
Commissioner is in line with the current organisatiostructure which consistsof
representaties to the Commissioneaind SecretariatThe experts were asked to
explain the role of the deputy within the current organisational framework. It was also
pointed out that the existing system consisting of representatives poses no major
organisational diftulties. Meanwhile, in the cases whehe Commissioner is not
presenthe authorisation to perform the functions of the Commissioner is delegated to
other members of the Office. After brief but fruitful discussion, it was agreed to

2Transparency International Report on National Inte@itgtem Assessment Ukraine.
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amend the text of theecommendationand abandon the ideagarding the deputy
position.

Fourth point raised during the discussions concerned the proposals on how to make
the appointment procedure more efficient. This was pointed out to be of particular
importance having regarto the fact that the new Head of the Office has not been
appointed yet. The experts noted that there are no universal measures to speed up the
appointment procedure. Nevertheless, it was again pointed out that enhancing the
participation of the civil sdety in the nomination process may be of help here. As
provided for under Report 1.3., the following options may be considehsd: t
Chairman may publicly call for nominations and sétree-limit for their submission;

it can be established that the repn¢égves of the civil society should be invited to
participate in the selection procedure for the purposes of identifying persons and
making recommendation®@ne can discuss a step further such as to establish that at
least one or two candidates shall wegmsed according to the received applications
from the public callRegardless which particular form is chosen, the goal here is the
samé to enhance the transparency at the selection procedure inasmuch as possible.

Finally, the proposals regarding thadncing of the Institution were discussed. It was
agreed that the measures proposethbgxperts aim to ensure adequate financing to
the Institution in as much as possible. Nevertheless, as accurately noted by the
representatives of the Commissionerplementing the suggestions on the matter is
closely related to the functions delegated to the Parliamenttle@ndEcecutive
exclusively. Therefore, having regard to the peculiarities of legal tradition in the
country, the implementation of the suggestiorsynsonstitute a legislative burden
disproportionate to its overall impadtherefore, the expertonsequently consided

that the recommendatia@mouldbe revised accordingly.

3. TheReview of Administrative Actions

9.

10.

During the discussia it wasagreedthat there isa need fora specific type of the
decisions of theCommissioner, i.eadministrative actthat arecapable to impose
sanctions. The representativasthe Office who areresponsible for the protection of
human rights in the field of equality and discriminationdicatedfurther possible
problems in casthe abovementioned type of acts are to be adopted. For instdmee,
allegeddiscriminationcases requirenore time andesources to identify whether tieer
was discrimination, or not (comparing them to the caseshiarareas such aghe
access to public information or others, whangossible violatioms more obvious). It
can happen that theffice of the Commissionewill be flooded with appeals ant
will lack resourceso cope with the flow. Finallythe discussiomwas closed witha
proposal that the imposition of sanctionsand penal functions conferred on the
Commissioner could achieve a positive impaaly in excgtional casesn the
spheres oéquality and antdiscrimination

Indeed, the implementation afiministrative astthatimposesanctionson the public

or private institutios, which haveviolated the rights of the individuals concernean

be ordered omlas a ultima ratiomeasurelt shouldonly be useds a last step of the
administrative procedurfer investigatingndividual complaits. One should note that
the sanctions should be applied only withlre mandate of th€Commissioner
concerning theatypical control functiors in the spheref data protection, access to
public information or protection of equal rights and ahs$icrimination.Nevertheless,
the basic rule and the main afdr implementing the general mandate of the
Commissioner inall areas shall be arecommendation pododnig. If the
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recommendatio® are noimplemented and the real restoration of the vialaights

of the individuals concerneaould not be achievedy recommendation the
Commissioneshall have a competende impose a sanction of an administrative or
financial type which isbased on the administrative aptipis). This second type of
the actsadopted by the Commissiorieadministrative acts imposinganctiong shall

be regarded as a i bsorevapdconfes nndthe €dmmisdioeer C o mn

the power to apply the liability to the responsible person directly, i.e. without applying
to the court At the same timethe administrative actenposing sanctions have a
compensational functiowherethe de of Administrative Offences is napplied

and the protocols on the administrative liabildye not to be drawn. The latter

activities of the Commissioner is not in line@ith the nature of th®© mbud s manods

Office.

11. Another important question raised during thecdssions was the coherence between
the implementation of the mandate of the Commissioner and the Code of
Administrative Offences. The participants of the discussions noted that the Code of
Administrative Offences couldlefinitely not be used as a measuwapable of
preventing violations of human rights or means of redress. From the perspective of the
legal functions, the Code of Administrative Offences has a purpose of proactive
implementation and provides an effective legal reaction, in terms of timeeto
alleged infringer, for example where the individual concerned does not provide
information/documentation or does not allow the representatives of the public
authority enter the premises. In such cates, state authority must hagenple and
effective measures. In addition to this, according to the actual text of the Code of
Administrative Offences, the public or private legal entities/enterprises are not subject
to liability under this law. Therefore, creating a unique type of the Commis8ianer
acts i.e. administrative acts imposing sanctions, will also allow the prosecution of
legal entities themselves instead of the heads of the legal emitiesare currently
regarded responsible for the violations of human rights.

4. TheRelations of the Commissioner with the Parliament

12. While presenting the main findings and recommendations regarding strengthening the
Commi ssionerds relationships with the
time when it is needed was stressed.egflasn thatthe stakeholders discuss#te
recommendation to amend the Law of the Commissioner by expressly introducing
that the Commissioner shall have the right to propose to the Parliament to adopt or
revise the legislatiowith the purpose of ensurirtge human rights and freedoms and
promoting and protectinthe right to good public administratioThis right shall be
implementedany time when in the course of the exercisetohe Commi s s
jurisdiction it deems necessary. Regarding this recommendahepersonnel of the
Co mmi s s Officerraised concern that theyan develop a draft law with relevant
amendments, but they do not know what will happen in the voting room after the
adoption of amendments on the spot. They were concerned traigteeprobability
that after the first good initiative of the Commissioner the text will be completely
changed in the Parliament and in such a case the Commissioner cannot accept the
responsibility for that text of the draft. In response to #ised dobts, the experts
notedthat indeed it is impossible to enstinat the Parliament will pass exactly such a
law, as proposed by the CommissionBievertheless,one should notevarious
precautionary measuragned aprevening the Parlament from changindié essence
of the draft lawsOne of them is, for example, to send the diaft for examination
after the secondeading. The experts also notdtht other countries facsimilar
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problems.In this regard, e bestpossible solutiorseems to béo send the drafiaw
for examination before the last reading. Experts also expressedpbdance of the
basic principlethat all institutions in Ukraine should work based on the principle of
serving peopleThe best possible way to achieve it is tgage in educational work.
In addition to thisthe experts stressed thatdéspite all effortsthe Parliament adopts
the law, which does not correspond to the initial essential idea @dhemissioner,
there are certaifi p u n i nteasuresoln this ragd, one should note the following
instruments such a® make the fact public and to use the rightapply to the
Constitutional Court with regard tte conformity of the laws with the Constitution
of Ukraine or to initiate the normative control procexlbefore administrative courts
where appropriate.

13. The other concern raised by participants of the discussion was related to the lack of
real communicationrd m t he Parl i amentos si dhge Part
Parliament, with theexceptionof the Paliamentary Committee for Human Rights,
tends to ignore the reports of the CommissioMs.. Svitlana Kolyshko, Member of
Hu man Rights Team Lead, Project Coordin
Capacities of t he Offi ce ointedtottehat@eyd uds p e
support the recommendation on the interaction betwee@fffee and the Parliament.
The remarks were made ¢t hat It repsrisarenaccep
ignored and that it makes no sense then to have a parliamentaon} twwitif it is not
used at all. Thus, the experts and the participants agreed that the Commissioner
should serveas a privileged interface between international human rights standards
and domestic legal norms

5. The Mandate of the Commissioner-visis Judiciary

14. While presenting the recommendations regarding the relation between the activities of
the Commissioneandadministration of justice, it was emphasized by the experts that
the national legal regulation shall be revised in order to prevent thamidsioner
from intervening into judicial proceedings and, above all, questioning the soundness
of court decisions. In this context, the representatives of the Ofiinck other
stakeholdersvere eager to find out how the principle of good administratignstice
is implemented in Lithuania and whether the Ombudsperson here has a role to play.
By the same tokent was explained that in Ukraine, the proceedings, in particular
criminal, are unduly lengthy and miscarriages of justice reraaiglevant issuelt
was also noted that under these circumstances, it is difficult to accept that the
Commissioneshall stand backnd abandon its monitoring functions in the sphere of
administration of justicelt was proposed by the stakeholders that the Commissioner
shall have a right to make a cassation complaint as a last resort where both instances
of courts fail to protect human rights.

In response to these concertige expertsioted that in line wh the best practices in
Europethe Ombudspersons usually havesupervisory role towards judiciary. The
issues concerning unjustified and excessively long duration of the proceedings are
dealt by fewessentiameasures. The correction of possible errors is entrusted to the
judicial system itself consisting of court$ lmwer, higher and final instances. In
addition to this, the functioning of judiciary, including disciplinary proceedings, is
supervised by autonomous institutions such as the Judicial Council or similar, which
are entitled to assess the actions of judgetheir inaction. Moreover, according to

the prevailing practice in Europe, the sanction for a breach by courts of their
obligation to adjudicate on the cases before it within a reasonable time is an action for
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damages. Such an action is considered tosttinte an effective and sufficient
remedy.

15. The discussions on the matter have also considered the role of the Commissioner in
defending public interest before courts. Representatives ofdhmty expressed
doubts whether the Commissioner should be nmagponsible for abstract control of
legality of regulatory acts oshould be entitled to subméctio popularis Instead,
actingasamicus curiaein individual cases wapreferredand considered sufficient
Nevertheless, if the suggestions regardimgabstract control of norms and defence
of public interestvereacceptedit was pointed out thaine should think about setting
out the limitations and criteria for the exercise of these procedural rigitshe
Commissionerin addition to this, the stakeliers notedthat the concept of public
interest is necessarily a broad one. Therefore, there might be some confusion with
regard to the circumstances where the Commissioner is expected to act in order to
defend the public interest. Continuing the debate on the remeckived, the experts
highlighted the benefits of collective claims or claims association. It was emphasized
that measures of this kind, once successfully implemented, put direct and indirect
pressure on the executive to improve the situation in therespsfehuman rights
protection.

16. Meanwhile, he pr oposal to i mit the Commissio
representation was accepted as feasible and realistic. As pointed out by the
representatives of the Commissioner, currently, in practice, the personnel of the
Commissioner rarely act agpresentativesf individuals concerned befotke courts.

On the one hand, this is also due to the contradictory within legal framework which
establishes that only advocates are entitled to represent individuals concerned before
courts. On the other hand, is a wellestablished practice that the defence of
individual legal interests first of all is the responsibility of the person concerned.

6. The Mandate of the Commissioner in the Sphere of Antidiscrimination

17. The discussions and the feedback from theresentatives of the Officedicated
clear support for t he expert ghe Lawroopos al
Ensuring EquaRights and Opportunities &/omenandMen of 2005 and thgeneral
Law on Principles of Prevention and Combating Discrimimatid 2013,as today
they create collision and may impede the execution of the Office competences in the
area of equal treatment. The single law governing the general foundations of the non
discrimination, including the competences of the Office and attakeholders and
covering all grounds of prohibited discrimination alongside with more specific
provisions with relation to single grounds such as gender or ethnic origin, would
provide for significant help in pursuing the antidiscrimination mandate ef th
Commissioner.

18. The further discussions have revealed that there is a slight mistrust or the lack of
understanding of the proposed competengerovide individual assistance to victims
of discrimination in pursuing theicomplaints about discriminatior. n expert 6c¢
opinion, even today the Office is entrusted with this mission as it accepts the
complaints and advises the citizens. This function of the Equality Body is provided
both by the Directive 2006/54 and the Directive 2000/43 and therefore cannot be
ignored in the course of harmonisation process. However, the said competence has to
be differentiated from another type of involvement of the Commissiottes right to
initiate proceedings before the court in the name of the individual or the right to
provide legal aid in presenting inddviu al 6 s | e g alcourtsnihdeaedeasit s bef
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